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OPERATIONS OF THE BOARD OF VETERANS’ 
APPEALS AND COURT OF VETERANS AP- 
PEALS, AND REVIEW OF H.R. 3212, WITH RE- 
SPECT TO THE COURT OF VETERANS AP- 
PEALS RETIREMENT PLAN 


WEDNESDAY, JUNE 10, 1998 

House of Representatives, 
Subcommittee on Benefits, 
Committee on Veterans’ Affairs, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2:10 p.m., in Room 
334, Cannon House Office Building, Hon. Jack Quinn (chairman of 
the subcommittee) presiding. 

Present: Representatives Quinn, Filner, Mascara, Reyes, 
Rodriguez, and Evans (ex officio). 

OPENING STATEMENT OF CHAIRMAN QUINN 

Mr. Quinn. Good afternoon. Theinks for allowing me to be a little 
bit late. We had votes on the floor and I guess these gentlemen are 
faster voters than me — I think them through, all the way. 

Before we begin and the subcommittee comes to order. I’ve been 
asked to note some interns from the VA who join us here today: 
Mr. Johnny Aguilar from the University of Minnesota Law School; 
Ivonne Chaustre from Berry College in Miami, FL; and, Monica 
Valez from the University of California at Riverside. Are you all 
here? Would you stand for just a second so we can say hello? 
Thanks for joining us. 

We’re here today as we begin to receive testimony relating to the 
operations of the Court of Veterans Appeals and the Board of Vet- 
erans’ Appeals. These are two institutions that generate significant 
interest with the topic of claims processing arising as it does often 
here. The Board is empowered to provide de novo law review of any 
case and the Court functions as an appellate body reviewing 
records as designated by the Board. It’s no secret that there are 
some problems with the claims processing. We’ve talked about it 
many times here emd our witnesses have been here many times 
before. 

VA has recently recalculated its accuracy and processing times at 
Regional Offices and has concluded that things are a little bit 
worse than they previously thought. In short, it seems to be taking 
longer to work a claim and the error rates are significant. Part of 
this issue is that the VA doesn’t have sufficient personnel to do the 
job. That’s why the Veterans’ Advisory Committee has opposed the 
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President’s proposal to cut 125 FTE’s in fiscail year 1999 and rec- 
ommended funding for an additional 175 personnel to the Budget 
Committee. 

The upshot of the problems at the Regional Offices is more peo- 
ple file to the Board, and, by extension, the Court. As a result, the 
waits for a case under appeal have been enormous, some taking 
several years. We have to figure out a way to do the job right the 
first time. And I suspect that if there were no demands because of 
poor development of, the Regional Offices would not be facing the 
current situation we see. 

I believe the VA must automate its decisions process, get the 
Service Officers more involved upfront, and communicate better 
with the veteran. Let’s face it, a veteran may disagree with a deci- 
sion, but if that decision has been timely and done by an organiza- 
tion noted for the quality of its work, the veteran is less likely to 
appeal. 

I would note that the Board’s statistics have improved over the 
dark days of 1993 and 1994. Congress has provided them with ad- 
ditional personnel and they have recognized and reorganized to 
what appears to be a more efficient, accoimtable system of deciding 
a claim and that’s absolutely a step in the right direction. 

From a Member’s perspective, we don’t hear much about the 
Court. We have a bill before us today that will make some changes 
to the way the Court manages itself, and we’re eager to hear from 
all the witnesses about H.R. 3212, the Court and the Board, and 
I know that ranking member Bob Filner is as interested in this 
issue as anybody on the subcommittee and the full committee. I’d 
like to yield to him now for any opening remarks he may have. 
Bob? 


OPENING STATEMENT OF HON. BOB FILNER 

Mr. Filner. Thamk you, Mr. Chairman. 

I, like you, am looliig forward to hearing about the operations 
of the Court of Veterans Appeals and the Board of Veterans’ Ap- 
peals, and to actions that our panels think are necessary to ensure 
our veterans that their claims are being considered in a just, fair, 
and timely manner. 

I also understand that we’ll be hearing some suggestions for 
changes regarding the retirement benefits for the judges of the 
Court of Veterans Appeals. It is important that the benefits pro- 
vided to judges of this Court be comparable to those of other simi- 
lar judges if we are to attract high-quality candidates for these im- 
portant positions. 

I am particularly interested in hearing from the Board of Veter- 
ans’ Appeals with regard to issues raised by representatives of the 
veterans’ service organizations who will be testifying later. I think 
we would all agree that veterans deserve to have their cases de- 
cided fairly. They also deserve to be served by a system which is 
perceived as fair, timely, and just. 

Many years ago. General Omar Bradley stated that we are deal- 
ing with veterans, not with procedures; with their problems, not 
ours. The procedures which are used to adjudicate claims are de- 
signed to achieve justice for our Nation’s veterans. They must be 
employed in a way which will achieve that end. 
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Therefore, I am concerned when I read testimony— and we’ll be 
hearing that later — alleging that members of the Board of Veter- 
ans’ Appeals or their staff become actively involved behind the 
scenes in litigation of cases at the Court of Veterans Appeals. I am 
concerned when I hear that it takes several years to adjudicate an 
appeal filed with the Court of Veterans Appeals and its rec- 
ommendations for implementing changes in procedures are ignored. 
And I’m concerned when I hear that attorneys are reluctant to rep- 
resent veterans because of the perceived unfairness in delay in pay- 
ing attorney’s fees which the veteran has agreed to pay a properly 
retained attorney. So, I hope today’s hearings will address these 
concerns, as well as concrete steps to addressing them. 

And I thank all of you for being here today, and I look forward 
to your testimony. 

Mr. Quinn. Thanks, Bob. Thanks very much. 

The ranking member of the full committee, Mr. Lane Evans, is 
with us, and I turn to Lane now for any opening statement he may 
have. 

OPENING STATEMENT OF HON. LANE EVANS, RANKING DEMO- 
CRATIC MEMBER, FULL COMMITTEE ON VETERANS’ AF- 
FAIRS 

Mr. Evans. 'Thank you, Mr. Chairman. I do want to thank you 
and Mr. Filner for holding this important hearing to review the op- 
erations of the Court of Veterans Appeals and the Board of Veter- 
^s’ Appeals. I particularly want to thank Judge Nebeker for bring- 
ing to our attention the need for clarification of changes to its re- 
tirement system. 

I am a strong supporter of an effective and vibrant court that ad- 
dresses the claims of our Nation’s veterans. I recognize that a fair 
mid equitable retirement program, comparable to that of other 
judges, is necessary for the court to attract and retain competent 
judges to staff the court. I £un pleased that the Board of Veterans’ 
Appeals has made progress in reducing the backlog of pending 
claims. 'The length of time taken to resolve a veteran’s claim con- 
tinues to be too long and the quality of those decisions rendered 
continues to be less thsui adequate. 

Testimony that the Board will be giving increased attention to 
the quality of the decisionmaking process is encouraging. I hope 
that the Acting Chairman will address the recommendations made 
by the Office of General Counsel more than one year ago concern- 
ing the organization of records and the relative role of the Board 
of Veterans’ Appeals in preparing the record on appeal to the court. 

So, Mr. Chairman, this is an important hearing and I look for- 
ward to hearing from our witness. Tliank you for yielding. 

Mr. Quinn. Thank you, Mr. Evans, and on behalf of all of us, I 
appreciate the time that you take to be at the subcommittee hear- 
ing today. I appreciate it very much. 

Mr. Rodriguez, opening statement? 

Mr. Rodmguez. I just want to thank you for allowing this oppor- 
tunity to hear the witnesses that are here, and the same comments 
that have been made in reference to, from both Mr. Evans and Mr. 
Filner, regarding the delays, I’d like to see what kind of testimony 
we might received in that regard. 
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Thank you. 

Mr. Quinn. And Mr. Rodriguez, we’re always grateful for your 
questioning when the witnesses are finished with their testimony. 

Mr. Reyes. 

Mr. Reyes. Thank you, Mr. Chairman. 

In the interest of time, I would just like to associate myself with 
the comments that have already been made, and also make men- 
tion that, as often happens with our veterans, there is a general 
feeling of disenfranchisement, and part of the solution has to come 
from hearings such as this. We appreciate the opportunity to 
participate. 

Mr. Quinn. Thank you, and thanks for being here today. 

We are going to begin with our first panel, and we’re happy to 
have Judge Nebeker back again today. And joining us, accompany- 
ing him, is Judge Ken Kramer, member of the Court, as well as 
Mr. Standefer and Mr. Aument. We are pleased to have all of you 
here. And, if I may, I could remind everybody we’re going to try 
to keep our written comments, or at least our oral comments, to 
about 5 minutes or so and leave time for questioning irom the 
members who are here. 

Judge Nebeker, if you’d like to begin, we’re prepared now. 

STATEMENT OF HON. FRANK Q. NEBEKER, CHIEF JUDGE, U.S. 

COURT OF VETERANS APPEALS; ACCOMPANIED BY HON. 

KENNETH B. KRAMER, JUDGE, U.S. COURT OF VETERANS AP- 

PEALS; HON. RICHARD B. STANDEFER, ACTING CHAIRMAN, 

BOARD OF VETERANS’ APPEALS, DEPARTMENT OF VETER- 
ANS AFFAIRS, AND RONALD R. AUMENT, DIRECTOR, MAN- 
AGEMENT AND ADMINISTRATION, BOARD OF VETERANS’ 

APPEALS 

STATEMENT OF HON. FRANK Q. NEBEKER 

Judge Nebeker. Thank you, Mr. Chairman, and Mr. Filner. I 
want you to understand that this is more than a perfunctory thank 
you. It’s important that this legislation be brought to your atten- 
tion and we’re grateful that you have given us this opportunity to 
come at this time to address a problem which is coming at us rath- 
er rapidly. 

Judge Kramer is with me, and Judge Kramer is Chair of the 
court’s legislative committee and has in that capacity agreed to ap- 
pear here this afternoon to answer any questions that I would not 
be able to answer, and there is likely to be a number of them. 

Initially, I want to make clear that our testimony with respect 
to this legislation represents the views of the court alone. It does 
not necessarily reflect those of the administration, which we have 
not consulted, being an independent judicial tribunal at the behest 
of the Veterans’ Judicial Review Act of 1988. I will briefly summa- 
rize the major points of concern in this legislation. 

And the major point is this one: We are on a collision course with 
the years 2004 and 2005, when under present law six judges’ terms 
will expire within a 15-month period. I have included in my pre- 
pared testimony the scenario outlined by my newest colleague, 
Judge William Greene, in a talk he recently gave. He envisioned 
a day in 2005 when he would walk into the court one morning and 
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find himself alone; that could happen. The most likely scenario is 
that four associate judges would retire within 11 months of each 
other between September of 2004 and August of 2005. 

Let me put it another way. Two of the court’s associate judge- 
ships will be vacated in 2004. Two additional associate judgeships 
would be vacated in the first 8 months of 2005. In addition, my 
present plan is to continue to serve my full term, which expires in 
May of 2004. Under this assumption, it is likely that the court 
would have five simultaneous vacancies in 2005, especially consid- 
ering that it takes upwards of 18 months for a new appointment. 
That was the period of time that it took Judge Greene to be con- 
firmed. And I would remind you that the year 2004 is a presi- 
dential election year. So, it would appear that it would be a sub- 
stantial period of time that the Court would not be able to function 
as a true appellate court. 

There are other possible scenarios and I’ve outlined them in my 
prepared statement; I won’t burden you with them today. 

But to take us off this collision course, the provisions of this leg- 
islation that we propose would permit staggered retirement be- 
tween 1999 and the year 2003, and provide a practical incentive for 
judges who become eligible to exercise that option. Precedent exists 
in au-ee other Article I Courts for retirement based on completion 
of less than the full statutory term of service. And there are a num- 
ber of other provisions applicable to Article III and other Article I 
Courts that permit retirement when less than full judicial terms 
have been completed. 

Title II also provides for the recall of retired judges, which would 
allow me or my successor to call upon a retired judge, with that 
judge’s consent, when the need arose. With the Court’s increasing 
load, and it has doubled in the last 2 years, this provision makes 
eminent sense. All Article III lifetime judges and Article I Judges, 
except for this Court, have specific provisions for recall to judicial 
service. This provision would enable me and the future chief judge 
to deal expeditiously with the temporary spike in our caseload. 

The second major facet of the proposed bill would rename the 
Court the United States Court of Appeals for Veterans’ Claims. The 
name change, we believe, will give full voice to the express intent 
of Congress by making it quite clear that the Court is an independ- 
ent judicial entity, completely separate from the Department of 
Veterans’ Affairs. Misconceptions concerning the Court’s nature 
still abound not only in the veterans’ community, but, I am sorry 
to say, in the Government itself This was recently revealed in an 
argument before the United States Court of Appeals of the Federal 
Circuit, in which a panel of that Comd; appeared to assume that 
the Court of Veterans Appeals was a part of VA for purposes of de- 
ciding the case before them. 

The third mjgor portion of the proposed legislation is that it 
would take further steps to achieve comparability with other Fed- 
eral Courts that the legislative history surrounding the creation of 
the Court and its retirement shows was the actual intent of Con- 
gress at the time. 'The Court was created nearly 10 years ago under 
Article I of the Constitution. It is beyond dispute that Congress in- 
tended the Court to function as an independent judicial tribimal. 
That intent is reflected in language of the VJRA — the Veterans’ Ju- 
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dicial Review Act — and many of the statements on the floors of the 
House and Senate. I will not quote them at this point. 

In short, the Court has judicial powers and its judges have judi- 
cial responsibilities comparable with those throughout the Federal 
judiciary. 

Further, the stated intent of Congress was that, commensurate 
with these powers and responsibilities, the Retirement Survivor 
Annuity Program be established “comparable to that available to 
other Federal judges” which would place the new Court “on com- 
parable footing’ in this regard in relation to other Federal Courts. 
The proposed legislation would achieve that goal. 

The legislation, while not seeking the most favorable elements of 
various plans, would permit the judges to achieve parity with bank- 
ruptcy and magistrate judges. And I would point out to you that 
bankruptcy and magistrate judges are not appointed by the Presi- 
dent with the advice and consent of the Senate, but are appointed 
by the Article III judges in their own Courts. For example, the 
changes to the Court’s Survivor Annuity Program would make it 
comparable to the Joint Survivor Annuity System (JSAS), a system 
available to judges of four different courts including the bankniptcy 
and magistrate judges. 

There are other changes, including that relating to contributions 
required by the judges, that would make the Court’s Survivor An- 
nuity Program comparable to the JSAS. The Court’s present sys- 
tem provides too few benefits for too much cost. Only one judge has 
elected participation, and that was only because of the unfortvmate 
circumstance that he learned he was dying of cancer, and he did 
so to protect his widow. 

Enactment of H.R. 3212 would be of particular fairness to her 
and to the survivors of deceased judges, generally, because it would 
rectify the disparity between this Court’s survivors annuity and the 
annuities of other survivors of other Federal judges, including mag- 
istrates and bankruptcy judges. 

Finally, I would make a comment on the fact that I am here to 
address this legislation. It may occur to some of you that is rather 
strange to have a judge of the court come up and start talking 
about its problems and its legislative needs. I am here because 
there is no one else to speeik for the Court. We do not have a con- 
stituency. We do not have legislative liaison, as the Article III 
Courts do. It is of necessity that I depart from the traditional role 
of a judge to come and implore you to give our legislative proposal 
very serious consideration so that we may avoid the collision course 
that we are presently on by the year 2004. 

Thank you. 

[The prepared statement of Judge Nebeker appears on p. 85.] 

Mr. Quinn. Thank you. Judge. Thanks very much, and I want to 
associate myself with the remarks of Mr. Evans, who points out 
that your work on this bill, H.R. 3212, is the basis of pointing out 
to us where we should be editing, and we appreciate that a great 
deal. I think we may have some questions when we finish, but now 
that we’ve heard from the Court side, before we get to questions. 
I’d like to move to the Board side and receive comments from Mr. 
Standefer. 
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May I say before we begin, sir, that we appreciate the good job 
you’re doing over there — a stand-up job for all of us and we appre- 
ciate, under somewhat difficult conditions sometimes, that improve- 
ments are being made. And on behalf of the subcommittee and the 
full committee, we appreciate it. 

STATEMENT OF HON. RICHARD B. STANDEFER 

Judge Standefer. Thank you, Mr. Chairman. 

Mr. Aument is the Director of our Administrative and Manage- 
ment Service at the Board, and if, at an appropriate time, if I need 
to I may call on him. 

It’s a pleasure for me to be with you today to address our oper- 
ations. In preparing for this hearing, I had occasion to review the 
Board’s testimony before this subcommittee in February 1994; that, 
of course, was a little over 4 years ago. At that time, the Board’s 
average response time was on its way to 781 days. We had decided 
only 22,000 cases that year, and we decided them, of course, with 
three-member panels, which was the law at that time. Our backlog 
of cases stood at 47,000 and it was on its way to 60,000. We were 
losing our most experienced Board members at an farming rate; 
they were going to the administrative law judge ranks. 

Today, I am pleased to report that the Board’s response time is 
down to arovind 250 days; we’ve doubled our production. Our back- 
log is less than 30,000 cases, and we’re retaining our Board mem- 
bers. What’s behind this success? Well, a number of remarkable 
people. 

First of all, this subcommittee has been outstanding in its sup- 
port of the appellate rights of veterans and their families. You gave 
us the legislative tools we desperately needed. You championed the 
Board in budget negotiations. Our partners in the veterans’ service 
organizations provided the Board with imparalleled support. As our 
decisionmeiking capability increased, doubling from 1994 to 1997, 
these dedicated men and women have matched us step-for-step. 

Our VA leadership ensured that dealing with the backlog at the 
Board was a top priority. At the Board itself, we reorganized so 
that we could take advantage of our new authority. Most of all, 
we’ve been very fortunate to have an extraordinary group of women 
and men. Board members, counsel, administrative support person- 
nel — ^these are people who spend every working day of their lives 
assisting veterans and their families in the appellate process. They 
have responded magnificently. The average number of decisions per 
employee has increased by 75 percent since 1994 while the cost per 
case has actually declined by 25 percent. 

So, I’d say we have a success story, Mr. Chairman. All of our 
stakeholders in this process have worked together to achieve a goal 
that none of us could have done alone. Before I discuss some of the 
challenges facing the Board today, I’d like to outline some specific 
things we’ve been doing recently. 

As you may know, we recently published draft regulations to im- 
plement Public Law 105-111 that, of course, provides for a review 
of prior Board decisions on the groimds of clear and unmistakable 
error. This has been a very complex task. We have continued to 
strengthen our partnership with the Veterans’ Benefits Adminis- 
tration, both at the Central Office level and at the Regional Office 



8 


level. We have implemented special quality review activities to 
monitor the cases remanded from the Court of Veterans Appeals. 
Even though these 657 cases in 1997 represented only 3 percent of 
the Board’s appellate decisions in 1996, we are indeed committed 
to quality and want to ensure the fairest result for all appellants. 

We do, indeed, have more to do. In our view, Mr. Chairman, the 
challenge facing the Board at this point is to reduce the time it 
takes between frie filing of the appeal and a final decision. In 1992, 
the average processing time for final decisions was 512 days. What 
that means is that, on the average, a veteran could expect an al- 
lowance or denial about a year and a half after the filing of his sub- 
stantive appeal. By 1995, that number had doubled, and today it 
stands at 1,032 days — that’s close to 3 years. 

We 8dl have the right to be proud of reducing by two-thirds the 
time a veteran must wait for the Board to adjudicate his or her ap- 
peal. But the fact is that more than 40 percent of those adjudica- 
tions continue to be remands, that is, cases returned to the Re- 
gional Office typically to gather and ev^uate more evidence. These, 
of course, are not final decisions. And imless the Regional Office 
grants all the benefits that are at issue, and this happens only 25 
percent of the time, then those cases come back to the Board to be 
worked again. 

So remands cause two great difficulties: First, they mean that 
the veteran has to wait, in essence, through another appeal cycle, 
which means, on the average, another 700 days. Second, when the 
remand rate is very high, remands become a megor factor in and 
of themselves in our backlog. They can, in fact, constitute more 
than 35 percent of our docket, and these are cases that have al- 
ready been through the entire system one time. We want to reduce 
the number of remands because we think that can lead to giving 
the veteran a quality decision which is, obviously, more timely. 

We need to increase training within the Board to improve qual- 
ity. We need to capitalize on our business partnership with the 
Veterans’ Benefits Administration by continuing to share some of 
the experience we have gained as VA’s final arbiter of claims, and 
we’re the closest contact, of course, with the jurisprudence of the 
Court. At the same time, we know that reducing the number of re- 
mands could have effects that may, on the surface, be perceived as 
negative consequences. 

For example, it will reduce the nmnber of decisions we make — 
that is final decisions — ^because it takes longer to draft a fined deci- 
sion, which is subject to judicial review, than it does to draft a re- 
mand. It will mean an increase in the number of allowed cases. But 
it will also mean an increase in the number of disallowed cases. We 
are going to need the understemding of our stakeholders during 
this transition. 

In conclusion, Mr. Chairman, I think it’s clear that there is much 
to be proud of in the Board’s current performance, and msuiy who 
share in the credit for that performance, we do not intend to rest 
but to seek out new ways to fulfill our statutory mandate of provid- 
ing timely final decisions. We think that reducing the nmnber of 
remands will make the appellate system even better for veterans 
and their famihes. 
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And I, at this point, would be pleased to answer any questions 
you might have. 

[The prepared statement of Mr. Standefer appears on p. 90.] 

Mr. Quinn. Thanks very much, Mr. Standefer, for your oral testi- 
mony here today. 

For the benefit of our interns that we introduced earlier today, 
you need to imderstand that all the gentlemen and panel members 
later today submit a much lengthier statement that we are able to 
review beforehand. And some of the questions that we’ll be asking 
today not only come from the 5 minutes or so of oral testimony, but 
also that written testimony. And if, again, interns are interested, 
we can furnish copies for you to take a look at what that looks like. 
Well, that’s the teacher in me coming out I guess. 

Judge Nebeker or Judge Kramer, if I may, VSO’s have been criti- 
cal, in fact, in the written testimony that we have for today regard- 
ing the participation of some of the VBA attorneys in cases that are 
before the Court. Can either of you comment on that, please? 

Judge Nebeker. We are unaware of any official participation by 
VBA members or their staff in cases before us. It is my under- 
standing that there are two areas of participation — one perhaps, 
unavoidable. The first area is the preparation of the record on ap- 
peal. Since the statute says that we are governed by the record be- 
fore the Secretary and the Board, it becomes necessary for the Gen- 
eral Coimsel to know what material was before the Board on which 
it based its decision. There are, I suppose, a number of ways in 
which that could be accomplished. But it does entail, in some 
sense, involvement of somebody on the Board to tell GC what ma- 
terial in the record — in the C-file — ^was considered by the Board at 
the time of its decision. 

The second area began to develop shortly after the Court was 
created. The General Cmmsel’s Office originally did not have what 
they call “settlement authority” — they soon got that. My under- 
standing is that the General Coimsel consults in some fashion with 
Board personnel in the process of deciding whether to try to nego- 
tiate a settlement, i.e., a remand. It’s nothing official insofar as the 
court papers are concerned. We simply deal with General Counsel 
and nobody else. 

Mr. Quinn. Thank you. 

Mr. Standefer, any comment? 

Judge Standefer. May I amplify on that just a little bit? 

Mr. Quinn. Please. 

Judge Standefer. Mr. Chairman, as you well know, proceedings 
before the Board of Veterans’ Appeals are ex parte; that is, non- 
adversary. Once you get to the Court of Veterans Appeals, they be- 
come adversary. Our General Counsel defends its client, that is, 
the Secretary of Veterans Affairs, and they have the obligation to 
defend him very vigorously in an adversary proceeding before the 
Court of Veterans Appeals. 

The General Counsel then. Group 7, may consult with any num- 
ber of people in preparing that defense for the Secretary. This is 
the extent of their consultation with us. They consult with me from 
time to time, and they consult with our appellate liaison people. 
They never consult with a member of the Board of Veterans’ Ap- 
peals or with its staff attorney’s who prepare those decisions. They 
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are completely insulated from any contact with Group 7. They do 
not lobby or anything of that nature to have their decisions de- 
fended vigorously or in a certain way. 

Settlements are rtm routinely tlmough me. And I might just add 
this: I’ve never seen one that I disagreed with. 

Mr. Quinn. So, it’s more in terms of preparation than those 
kinds of things? 

Judge Standefer. Yes, sir. We have a great deal of expertise in 
our litigation support group. These are not our Board members, 
like I’ve said, and I would think our litigation support group has 
as great an expertise in terms of the jurisprudence of the court 
and, of course, the procedures, as any personnel in the Board of 
Veterans’ Appeals. 

Mr. Quinn. And why not use it? 

Judge Standefer. And it’s used then, yes. 

Mr. Quinn. Okay. Mr. Filner. 

Mr. Filner. Thank you, Mr. Chairman. 

Judge, I would like to pursue what the chairman was saying, but 
that does not mean that either of us disregard your testimony on 
the necessity of legislation about staggered terms and other mat- 
ters. We think that’s very important. But we have some other ques- 
tions that are coming from some of the VSO’s, so please don’t inter- 
pret our questions as disregarding your testimony. 

I want to just follow up on the chairman’s question: Judge, in 
your written testimony, you spent quite a bit of time, the first cou- 
ple pages, on the notion of the Court as an independent judicial en- 
tity and including some very interesting statements from the legis- 
lative history. It seems to me that if, in fact, staff of the Board— 
and I’ll get back to your answer, Mr. Standefer, later — but, if, in 
fact, staff of the Board was intimately involved with preparation of 
materials for the VA attorney in front of you — ^you said you were 
unaware of anything — but, if there were close collaboration, 
wouldn’t that put to doubt some of the notion of an independent 
entity? 

I mean, we are both just simple school teachers here. But I’m 
sure our notion of the judicial process is that when something is 
appealed from one level to another, the initial level from which you 
are appealing should not be involved in the decision of the next 
body, otherwise you don’t have an independent decision. 

Judge Nebeker. Well, let me answer the question this way, Mr. 
Filner: The merits of the case before the court necessarily depend 
upon the record that is before the court. The independent decision 
on the merits must, and does, remain quite apart from the Board 
or any influences that it might exert 

But insofar as preparation of the record on appeal, if they did not 
expurgate the C-file, we would have our chambers totally full of ir- 
relevant papers, and it would take days to go through a record and 
weed out that which is irrelevant that’s in the C-file. So, it does 
become necessary 

Mr. Filner. Define for me the C-file? 

Judge Nebeker. The claims file which will contain the history of 
every claim and every paper affecting that veteran for years and 
years. Some of them, I guess, are file cabinet size. 
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Mr. Filner. So, you ask the previous level to just give you the 
record that’s relevant? 

Judge Nebeker. The statute says 

Mr. Filner. I understand, but if you knew that the staff was 
doing more them just expurgating extraneous material — and, of 
course, even the definition of “extraneous” might affect the way you 
look at the record — but if they were doing more than just present- 
ing the written record, would you say that that threatened the 
independence of the decisionmaMng process? 

Judge Nebeker. That would definitely contaminate the decision- 
making process. I might add this: The Court has recognized all 
along that General Counsel is obligated by the code of professional 
conduct. They recognize that fact, and their duty under that code 
imposes upon them the obligation to include in the record on ap- 

E eal not just the material that supports the decision of the Board, 
ut any material that may not support the decision of the Board, 
that may point out that there is error — and we do find error in a 
sufficient number of the cases that are brought before us — that I 
have no reason to assume that General Counsel is not responding 
to his or her professional obligation to ensure that both sides are 
accurately reflected in that record on appeal. 

Mr. Filner. Okay. 

Judge Nebeker. There seems to be integrity in it because we do 
find error, harmful error, in a substantial — too substantial — num- 
ber of cases. 

Mr. Filner. That could just mean incompetence, also. 

Judge Nebeker. Pardon? 

Mr. Filner. Error could just mean incompetence. I mean, it 
doesn’t have to indicate some impartiality— just a side comment. 

Judge Nebeker. But you do have to have documents in there 
that go both ways, if you will. 

Mr. Filner. I understand, but you did say that if you had evi- 
dence or substantial testimony to the effect that there was some- 
thing more than just the presentation of the record — in your 
words — that would definitely indicate some contamination of the 
process. 

Judge Nebeker. Yes. But I would think that any assertions to 

that effect would have to be made with particularity 

Mr. Filner. I understand. 

Judge Nebeker. And specificity. I have a feeling that substan- 
tiation is not often enough provided. 

Mr. Filner. I’m going to introduce some of that into the record. 
Mr. Standefer, do you have anything to comment more? 

Judge Standefer. No, sir. 

Mr. Filner. I was interested in your remarks that the Board and 
the Board members — and somebody, I forget what you said — ^were 
insulated from any further discussion of the process. 

Judge Standefer. I might just explain very briefly our organiza- 
tion. And that is, we’re divided into four decision teams, and the 
four teams are: Board members and their support staffs — that is, 
the attorneys who help them prepare decisions; out of my office 
then, we have what is called a Litigation Support Unit, the two are 
separate — that is, the Decision Teams are separate from the Litiga- 
tion Support Unit. Our General Counsel’s Group 7, from time to 
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time, in defending the Secretary of Veterans Affairs before the 
Court will consult with our litigation support unit seeking advice 
as to the best defense. We give them that advice, but that’s all it 
is. 

Mr. Filner. Wait, wait, wait — ^you give them advice as to their 
best defense? 

Judge Standefer. If they seek it. 

Mr. Filner. You just made the decision, presumably negative to 
the party, and then you’re going to be involved in advice to the at- 
torney who now takes the case to defend the decision? 

Judge Standefer. If they seek that advice, we will give it to 
them based on our expertise. 

Mr. Filner. I don’t have enough time here right this second, but 
that seems to me, again, as a layman and not an attorney, that if 
I were a litigant here, and I knew that the folks who just made 
an adverse decision on me were then involved in dealing with the 
next level of argument, it would seem to me that I would not be 
getting a fair deal here. 

And, Mr. Chairman, I would like — I’ll come back to it in another 
question roimd — but I would like to introduce in the record a pack- 
et of materials that, I assume, the later testifiers will refer to, a 
packet of correspondence between DAV and the VA, memos from 
the Litigation Support Division to the attorney for the VA. 'There 
are pages of very minute discussions of reactions to a draft decision 
line-by-line going over the matter. 'This is not just expurgating a 
record or presenting the record of decision. This is detailed advice. 
And it is put in a ve^ disrespectful way, the first thing from your 
Litigation Support Division said refers to the veteran: “Did this guy 
have two accidents in 1981 or did he only have one?” 

I mean, theyre talking in a way which shows very informal and 
intimate kinds of contact between two levels of decisionmaking 
which, as a laymen, I assume would be separate. I’ll come back to 
this, but you’re claiming the Litigation Support Division is different 
from the folks who are making the decision. I suspect that if I came 
to visit your offices, these people would know the other people pret- 
ty well, and would talk to them remlarly, and a memo like this is 
not going to come from £ui insulated situation, in my opinion. 

So, I would like to explore that with you further but Mr. Chair- 
man, I ask unanimous consent to introduce these memos in the 
record. 

Mr. Quinn. Mr. Filner has asked for information to be introduced 
in the record. My only question is whether or not that’s confidential 
information. 

Mr. Filner. The material I have in front of me has the confiden- 
tial information that you are concerned about deleted. 

Mr. Quinn. Are there any other objections? 

There are no objections; so ordered. 

[The information follows:] 
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Department of Veterans Affairs 

Office of the General Counsel 
Washington DC 20420 

AUG 2 9 1997 


Jn Reply Refer To: 027 

. Disabled American Veterans 
Attn: Ronald L. Smith 
807 Maine Avenue, SW 
Washington, DC 20024 

Dear Mr. Smith: 

I am responding to your June 5, 1997, letter with respect to the Board of 
Veterans' Appeals (BVA) participating in proceedings pending before the United 
States Court of Veterans Appeals (CVA). It appears that your interpretation of 
the February 9, 1993, Memorandum of the Secretary differs significantly from 
the General Counsel’s (GC) and that you may not understand how “consultation" 
is implemented. 

The Secretary’s memorandum clearly stated that settlement determina- 
tions were delegated to the General Counsel. However, as occurs with any 
litigation decision, the Secretary expressed a concern that the General Counsel 
consult with affected departmental elements before reaching final settlement 
agreements. 

In furtherance of the Secretary’s policy, OGC consults with the Office of 
Chief Counsel to the Chairman, BVA when evaluating cases for possible 
settlement. That is far different from communicating with a BVA Board Member, 
the decision writer (ALJ equivalent), and involving the Member in settlement 
decisions. This practice, in fact, amounts to nothing more than requiring my 
action attorney to confer with the BVA’s legal advisor on facts, policy or strategy 
to insure that all the ramifications of a settlement are fully understood and 
appreciated before the GC actually settles a specific case. The Board Member 
does not become involved in, nor does he/she influence the GC’s final decision. 

I hope that this brief description of the process allays your concerns. The 
process is quite different from what you may have envisioned, e.g., that the 
decision maker (ALJ) was involved in settlement or litigation strategy decisions. 



Mary Lou Keener 
General Counsel 



Department of Veterans Affairs 

Office of the General Counsel 
Washington DC 20420 


June 2, 1997 

Ronald L. Smith, Esq. 

Judicial Appeals Representative 
Disabled American Veterans 
807 Maine Avenue, S.W. 

Washington, D.C. 20024 

Dear Mr. Smith: 

We have reviewed your letter ofMay 7,1997, directed to me in my capacity as the 
Designated Agency Ethics Official (DAEO). Your letter challenges the propriety of the 
role of the Board of Veterans Appeals in VA litigation before the United States Court of 
Veterans Appeals. You suggest that, because the Board no longer has jurisdiction after an 
appeal to the Court begins, it is improper for the General Counsel’s office to permit the 
Board to participate in the process of settling cases pending with the Court. You suggest 
that giving the Board such a role “raises at least an appearance of impropriety and may 
implicate the ABA Code of Judicial Conduct.” 

The issues you perceive are beyond the subject matters delegated to me as DAEO. 
Thus, I cannot analyze them authoritatively. As the DAEO and the Assistant General 
Counsel for ethics issues in VA, I am authorized to interpret only those ethics laws and 
other provisions that regulate the conduct of individual VA employees. Although ethics 
provisions do affect the way employees carry out the official activities entrusted to them, 
the provisions generally do not limit the instilutional arrangements and practices 
determined and developed in the management of the Department. 

The ethics rules within the scopie of my delegation from the Secretary generally 
involve the relationship between official activities or status on the one hand and the 
private interests of an employee, or a person close to him, on the other. See 5 C.F.R. 

§ 2638.202; 18 U.S.C. §§ 201-209; 5 U.S.C. App. (Ethics in Government Act of 
1987, as amended); 5 C.F.R. Parts 2634, 2635, 2636. The practice you challenge 
does not involve, insofar as we can tell, any private interest of an employee or other 
person close to an employee. Under those circumstances, the practice does not raise an 
issue under ethics provisions within the scope of the DAEO’s responsibility. 

Further, though the canons of judicial and legal ethics may occasionally overlap 
employee ethics rules, interpreting and advising on the canons is also outside my role as 
DAEO, and may be more appropriate for the Court’s consideration. 


In Reply Refer To: 
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2 . 

Ronald L. Smith, Esq. 


For these reasons I, as DAEO, am unable to comment substantively on your 
analysis. We will, however, supplement the copy of your letter that was addressed to 
the General Counsel by advising her of our response. You may wish to address further 
correspondence to her, should you decide that you want more departmental advice with 
respect to the applicability of the VA regulations cited in your May 7 letter to me. 

Sincerely yours. 




Walter A. Hall 

Assistant General Counsel and 
Designated Agency Ethics Official 
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DISABLED AMERICAN VETERANS 


NATIONAL SERVICE and LEGISLATIVE HEADQUARTERS 
807 MAINE AVENUE, S.W. 

WASHINGTON. O.C. 20024 
(2021 554-3501 


April 10, 1997 


Walter A. Hall, Esq. 

Assistant General Counsel (023) 

Department of Veterans Affairs 
810 Vermont Ave., N.W. 

Washington, DC 20420 

Dear Mr. Hall: 

The Board of Veterans’ Appeals (Board) is engaged in a practice which the Disabled 
American Veterans (DAV) believes raises certain ethical concerns. The purpose of this letter is 
to request that you, in your capacity as the Department’s Designated Ethics Official, 38 C.F.R. 

§ 0.735-l(a) (1996), review that practice and issue an opinion on whether the practice is 
consistent wth law and the applicable ethical standards. 

There does not appear to be any statutory or regulatory authority which authorizes the 
Board to participate in proceedings before the United States Court of Veterans Appeals (Court). 
The Board has jurisdiction to make final decisions on matters appealed to the Secretary under 38 
U.S.C. § 21 i(a). 38 U.S.C.A. | 7104(a) (West 1991). However, the Court has rejected the idea 
of dual jurisdiction, i.e., that the Board may exercise concurrent jurisdiction over an appeal after 
a notice of appeal has been filed with the Court. CeruUo v. Denvinski, 1 VetApp. 195, 196-97 
(1991). Nonetheless, apparently pursuant to a February 8, 1993, memorandum from Secretary 
Brown, General Counsel Professional Staff Group 7 permits the Board to review, comment upon, 
and propose changes to dmft settlement agreements and joint motions for remand in appeals 
pening before the Court. A copy of that memorandum is enclosed for your convenience. A 
number of documents demonstrating the nature of die Board’s involvement are also enclosed. 
The Board has repeatedly argued that a proposed settlement or remand should not be filed 
because the Boani did not agree that any error warranting remand had been committed. In these 
cases the Board, which had no jurisdiction over the appeal, had direct communication with the 
Secretary’s counsel regarding the defense of a Board decision then on appeal to the Court. 

The Board’s involvement with Group 7 appears inconsistent with VA regulations. 
Proceedings before the VA are required to be ex parte. 38 C.F.R. § 3.103(a) (1996). The 
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Walter A. Hall, Esq. 
April 10. 1997 
Page 2 


regulation stands for the proposition that the Secretary, not the claimant, is unrepresented before 
the regional office and the Board. This general provision has been expressly adopted in the 
Board’s rules of practice. 38 C.F.R. § 20.700(c) (1996). Proceedings before the Board are 
required to be non-adversarial. Id. When the Board departs from its role as an independent 
decision-maker and becomes actively eng^ed in the process of defending its decision while an 
appeal of that decision is pending before the Court, the Board becomes the claimant’s adversary. 
Once the Board has participated in the adversaria! process of defending its decision and the 
decision is remanded, in some cases over the Board’s objection(s), we believe it is impossible for 
the Board to once again assume the role of an independent, unbiased decision-maker. 

The present practice also raises a question regarding the propriety of what appears to be 
ex parte contact between the General Counsel and the Board concerning the claimant's case and 
implicates the ABA Code of Judicial Conduct The law in the Federal Circuit is that; 

A judge (or other official performing a quasi-judicial function) completes his 
work when he decides the case before him. Once he has rendered that decision, 
his role in the case is over, except if he is asked to reconsider his decision or a 
higher tribunal remands the case to him for further proceedings. He has no 
judicial interest in and should not be ctmcemed about the defense of his decision 
if it is challenged on appeal or elsev^iere. Under our adversary system that role is 
left to the party who Im prevailed before the judge. 

GidfA Western Indus., Inc. v. UnitedStaJes, 671 F.2d 1322, 1325 (Ct. Cl. 1982). Precedents of 
the Court of Claims issued on or before September 30, 1982, have been adopted by the Federal 
Circuit. South Corp. v. United States, 690 FJZd 1368, 1370 (Fed. Cir. 1982) (en banc). Members 
of the Board are performing the quasi-judicial function of providing de novo review of VA 
decisions. Under the present practice the General Counsel appears to be engaging in ex parte 
contacts with the Board with full knowledge that die matter v^l be remanded. The remand 
proceedings cannot be either ex parte or nonadversarial where the claimant is appearing before a 
Board which participated in the Secretary’s defense of its decision. This seems to raise at least 
an ^ipearance of impropriety. 

DAV also believes that the fundamental right to due process guarantees VA claimants 
that their cases will be adjudicated by an impartial decision-maker. The Board conducts a 
substantive review of the draft Court pleadings under the present procedure. It comments, inter 
alia, both on whether remand is ^ipropriate and for what reasons the appeal should be remanded. 
In our opinion, the Board cannot maintain impartiality on remand following such involvement in 
the representation of the Secretary before the Court. 
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Walter A. Hall, Esq. 
April 10, 1997 
Page 3 


Thank you for your attention to this matter. DAV looks forward to receiving your 
opinion. 


Sincerely, 


Ronald L. Smith, Esq. 


Enclosures 

cc: Secretary of Veterans Affairs 
General Counsel 

Acting Chairman, Board of Veterans’ Appeals 
Assistant General Counsel, Professional 
Staff Group 7 



19 


Memorandum 


Secretary (00) 

Settlement of C7A cases 

Under Secretary for Benefits (20) 

Under Secretary for Health (10) 

Chairman, Board of Veterans' Appeals (01) 
Acting General- Counsel (02) 


Department of 
Veterans Affairs 


1 . Hy predecessor authorized the General Counsel , vho represents 
the Secretary in all cases before the Court of Veterans Appeals 
(CVA), to enter into binding settlesiants of those cases. I have 
reviewed that policy in the light of concerns raised by the 
Cha.iman of the Board of Veterans' Appeals. Having considered 
the arguments raised on both sides of the issue, including the 
mefflorandun from the Chaimem, dated December 17, 1992, and the 
attached opinion from the Acting General Counsel, I am satisfied 
(without need for outside advice) the Secretary has settlement 
authority and its delegation to the General Counsel is appro- 
priate. I see no reason, therefore, to chzmga the decision made 
by my predecessor . 

2. Once engaged in litigation before the CVA, the General 
Counsel's responsibility extends beyond simply defending the 
adjudicative judgment exercised by the Board and the field 
stations . Precedent decisions issued since the adjudications 
occurred, as well as other factors, may portend a different 
outcome. Where such a situation is present, the desired 
outcome may be most promptly achieved by a settlement of the 
claim without the need to remand the matter bach through the 
adjudication/appeal process before justice prevails. Horeover, 
it may occasionally become necessary to cosipromise a claim in 
order to avoid a lihely adverse precedent with significeuit 
repercuss ions . 

3. Responsibility for these settlement detersiinacions , based 
as they mnat be on as analysis of the facts before the court, 
the need for governmental fairness in Che face of changing 
precedents, and the licigatron risk, moat fittingly lies with 
the oaparaaent'a chief legal officer. Because of the many 
factors they entail, decisions to settle should not be viewed 
as necessarily indicating disagreement with the manner in which 
a claim was adjudicated. Nevertheless, as officers of the court 
and my representatives there, the Generai Counsel's staff has a 
responsibility to see that claimants receive all the benefits 
authorized by law. 
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4 . LegiciiDACa concerns have been raised char this secciemenc 
authority/ if exercised injudiciously, could coapromise the 
integrity of the vx claims process. Tor this reason, I expect 
the General Counsel to continue the current practice of 
consulting closely with affected departmental elements before 
agreeing to settle a claim and to avoid agreements which are 
incompatible with the underlying purposes of authorizing 
statutes and validly promulgated ngulations. 


Attachment 
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Board of Veterans' Appeals 

Liti^ticii Support Dirisioii ( 01 C 2 ) 

fax; (2021 j Phone: (202) 


TclflociBniic Xxs&snotti 

To; patcofTranixmitai: PehnoTTe 1997 

From; . . ^ 

'** ^ atnc&ccttwick 

WeagmuBtaimnaisaapraBaais. ^OTtnestasaeapigHweiiaagn. Didtfaiigny 
c(ve2accadcnoinI9K: OMinitBiiry, ooeinDecaaOer’ ordidltemvecwinJiaiiiiy 
1986 ttui one aQeeemear X9877 I tfacuicbeffioocQnyi Both. coieguOtni DfTvhieiiii 
U Che iTirmflii nai to be eocTeoeci. Alia oa pipe 6. the FedEeg one laouid dther bo 
movod orremedtoioowit'wuiiotiKittaeiXtbcunnnBrre: imtalcibanlea. I 
know 3. 102 appiiei » ail DCl but if wtiie OBOBng the redRif «• iBOBid Iwo the quota 
mcosezi. llsconEniiioniaDiiidbeTCiuedtomaaBicdeirwrieoaiy'vaEatBipttae 
BVAaitotheicMataSsiuli^, ocxrerFTSD. IthinktherealbuiafarthiataaiBBua 
CoAni vioiatian: TwoecriedtbecauienfagrBgaaiMtywMininiei'QiiwBiqgty. Os 
pige7,if. ii coiTaawacBoe 100861100 1993 VAX recoct deaaoocitatBtbe 

esBamen leviewed the vet'i pner loeaiEal cecord ttan 1 thnk th8 firs eaqiate 
psaoRpn aoauiil be revieed ai maicarm iPiaaie caaac the 1999 VAX t epo n . thtnifh, to 
oajcBiuretbaiis,inact.tbeGaB. If jus aiaiuraa* with tbccooBiaiicai the doca 
reaeoedmtfae 1995 VAX and ineui ms tocce s so wevttaejr could've rerwned the 
ixcoid and coow to that coaeuaioa. thee i Qbtect to the eodic pategiapb aod it ibould be 
casDved CaQaeiiyauvnuciodiscasiihis! 

1 


p T.IPACTr. NOXE« This tnasaiauoa is q^y ga g[ pe— « of efiee to vten it is 

addBMM F*** wtf it rfwww sH iT TttTT n povilesBa. c ma d M rtii or bf ftiw. AU oeben an 

taBSVf Boefled itaas ttK reoena this 8BMm OMK noKiPwe ov appdaUa foiaJaw bovOOB ftva 
g say dasnnaamnB dagiUMMugcopygiycStiMc— — naiiaratimid. Ifyoa 
I a COSE, piane Bscfr u nnoBdiaity v ihB lADfv okpksna aaBber 
.■» this SIO VoaaDBi Avtae. NW, DC 20400 via the 

UaatBd SCBM Poni Bam. T ha skyrt u . i 
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Commenu regirduis Propofed Joist Motinii is 

I do not igieewidi the seed for this remand. However, if yon decide to go 
farwend with this moticn you shmilri indicate in the m otioa that the cimt e K ov. 
1995 Board decision li not to be vacated; the Board did grant a 30% rating for 
the earlier period of Sept. IG, 1973 to ass. 12, 19S4. for aitochonririnl 
myopathy of the lower ex tre mi ties. 

I rtimlf the representative has ndsdnerpmea toe block quote com the Board 
(Witinn it rm p 3 fifth- wnfierr) Intheshiase “ihe vcuj'Bn's Lmientry 
diagnosed tmtochondnai myopathy was dm Tnaniftsted durin g service widi 
synxotozns diagnosed as antencr compartment tynfimme ” the word *^ 60 '* 
xoBs to “during senice.” This is an accurate stateinenc at least thisinonon 
doesn't Thar the service medical records contain any symptoms other than 
pain in the lower extremides. The mfbsnanon in the chart on PP. 6-7 begiss 
with comsiaims is March 197S n-hidi is aner service (and it shoniil be noted 
tViot all infn T TTmnnn tn thiv chart in the monos is in the Reasona or Bases 
secnon of the Board decision). 

T riiinV that the Board nrovidcd «<iiviii«Tf Reasons or Bases that the effeenve 
d»Tr»c are awarded pursuant to 3 8 CJ.K. § 3.400, which provides that the 
effeenve date is the date of receipt cf the claim or when nffirlement arose, 
whiehaver is later. In this case, the later date is the das of rece^it of claim. 
<3nlv the regarding the disorder cf the lower extreahics was received 
widdn fine year of separanon anj onty compiaists invorvisB the less were 
noted in the service tnedicai records. Therefore, the effeenve dam of only 
numchcmdxial myopathy involving me lower etu eniirics is eSeewt from the 
day followmg uparaitcn. Toe claim mt immc n nn driai rnyopamy invnlvnig 
other pons of the body was not recaved unni Aug. 13, 1984 (an Aug. 1984 
hospi^ report was found s be an Trrnrmal claim). There is no dispute, as 
noted in the proposed joini monen for remand, toax now the appeliasi’s 
TTThne hondriai siyopaitiy aifccB parts of his body other dian his lower 
extrem ities.” (p. 7) But, I don't think we have the methcai imowledge to say. 
as indicated in this motion (p.6-7), rh«r specisc prior rnmn ianin of pam is. 

. Fi f in areas were physical manTrhmrhfmt of his tnitnehrmririsl mvopithy; this 
stzeement must be supported by a msdicai expat's opinian. which die modon 
does not nte to so 1 assume there is no such medical ophiinn 

I also chsagiee wiih the statement on pp. 7-8 that indicates that the infatmahon 
in the chan demonstiaies c umimu i>' of sympwinainlogy since semee. Theie 
are no comsiaints noted in diis moexn for the period man Sept 1973 (date of 
separation from service) to .March 1978- 

In regard to the psychiatric disabiiitv’, even S the Board eaoneously 
characterized the issue as reopening the ratha thm an original claim for 
a piycfaiainc disorder, it would be hanniess emn, as the effeenve date is the 
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sane ^ t leopaiec dam at ta nri gmiii claim, [nmimw to 38 C.FJL § 3.400. 
Tn ■rfiWticm, the first ttia gntm^ nf atypical dgpresnon qipem M be in MMf 

1989, afwhiditjnietfae oossner also w nnuf} th«t i p p g tianr ' t psydnattic 

><i€wri4w-; i rwnri.T>«< Tnilfraty mif im« a ^ rm v mA hy fhf rmw nflh^ 

appellant’s semce-cannecBed msschonshal rnyupatfay. 
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Board of Veterans' Appeals 

Office of the Chief Counsel 

Fax: (lOl'i Phene: (2021 

Telefocsimue Tianszmtai 


^nneilatg f iHgaiiera Crt-oiip VU ffl^TI 


Phone: - . -- Date ofTranmhnl: Frorjarvj. l°9'y 

From: ... re iomt Mnnnn fnr B mmi m Anwai of 

Mimh er of paSW to ibllO'»“ Ta’P 

Like I said in my incoherent teiepocne messes, ti is ptobabiy too iate to make any 
changes in this “joint modon.” Apeeiiant's counset made almost no changes and took our 
nenae of the unnecessary and icelevant lacgtiage that the hnt moaon coniained. This 
docnmoit looks like i biich cot a joint moaon. 

The reoniieenent that another VA etanunahon be conihuaed needs to be based on 
something. So far. appeilam’s counsei meieiy says that the poor diagnosis of PTSD was 
because the examiner quaiiued it by adding the words “ottiy if we a cc ept his 
subjective symcioma as met and his sitesson tn the service can be vetiiied.” This is a 
valid diagnosis of PTSD and would support a gram of service connection if the veteran’s 
stressors he vgnfi!^. .\s I said before, the problem with this case is the stressors, cot 
the diagnosis. 


PLEASE NOTE: This rasamssian u uiscsacd outy for ice use of the poson or oiscc m «qiemit is 
KjdCBUcd md may euaiam Pifonrjgian test u onviugeti. conpihsoii or Bt eane d by Inw. All oduas ere 
bLTcby Housed diat the rcecrpi of Siis in«uge does not uuivs any oxivilegc or cxLijjpuan tmnt 

dueiosme md that my duaamnazioa, dutribauan or cooyisg of ihs eomsmauesian u omhiinBd. If you 
hove recerved this comxnoozcatioQ in cnot. please notiTy us UBtaedalcly at ihc mbovn teieehoae i' 
sad leasn die ortssui uimage id this ebOce. 810 Voumu Avmuc, NW, Wiibington, DC 20420 via ihe 
Unod Staiet Postal Service. Thank yoc. 
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la my euBa t i giimwci. I cited to Dizogiio. 9 VeiApp. 163. ISJ.wbkbccmimn 
rsORBce <0 38 CFJL $ 3 J04(Q and Pan vi pm. 7.46 retarding ibe preaence or 

a bauaec ofedwtraiaBaiKcwttanddMrmaoapcetocanBtiyiiipaaiB. inodier 
wonti. diis app ell a nt mi^ iiagaP ISP that is dneio sgesMan ar e iaied lo miiiuoy 
service. II would have aiee if the joint meacn mentioned dtat. 

Give me a call if you want m talk aaoui ii Good luck! 
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We think the pUintiff ia correct in this 
view. The Government did not clarify the 
base bid control pmnts prior to award of 
Alternate A as required by the plaintiffs 
<x}ndition. The Goi^nment had ample op> 
portunity to review the problem and get the 
matter resolved — at least administratively. 
It knew as early as August 8 that plaintiff 
was disputing the base bid control point 
count which im^ni^ied on the Alternate A 
control point count. Yet it took the 
Covemment almost 3 months to get its act 
together before it was even prepared to 
“award** the alternate and even then the 
Government awarded without doing any- 
thing about the condition. This case indi- 
cates a rather classic example of where the 
contracting officer did not exhibit the con- 
trol over the contract that he or she shouUI 
have had. but dei^ated far too much au- 
thority to other Government officials. 

In any event, the court agrees with the 
plaintiffs legal theory in regard to the 
award of Alternate A. The Government is 
bound by the plaintiffs interpretation of 
what the contract called for — i.e., 16 points 
as bid. To the extent that the Govern- 
ment's award of Alternate A required the 
plaintiff to install 54 more points (121-174) 
than bid, the action constitutes a construc- 
tive change and the plaintiff is entitled to 
recover an equitable adjustment, covering 
those 54 points. Furthermore, concluding 
to the contrary, would in our view be ineq- 
uitable and amount to Government over- 
reaching under the facts of this case. Cf. 
Bnmiey Contneting Co. v. United States. 
219 Ct-Cl. 517, 527-28, 596 F.2d 448. 453-54 
(1979). 

Substantial evidence does not support the 
Board's position in regard to the award of 
Alternate A and it is incorrect as a matter 
of law. 



GULF & WESTERN INDUSTIUES. INC. 
v. 

The UNITED STATES. 

Na 6S-80C. 

United States Court of Claims. 

Feb. 24. 1982. 

Plaintiff requested interlocutory re- 
view of an order of trial judge renuuKhng 
contract case to Armed Services Board of 
Contract Appeals for a trial de novo before 
a different bearing member of the Board. 
The Court of Claims, Friedman, Chief 
Judge, held that: (1) remand 1^ tri^ judge 
to Board following Board’s denial of plmn- 
tiffs appeal from decision of contracting 
officer denying plaintiff any adjustment on 
contract was improper; (2) ex parte con- 
tacts between member of Board who wrote 
Board’s opinion in the contract case and 
attorneys for government were imj»oper. 
even though they occurred after Board's 
<lecision; and (3) trial de novo of contract 
case was not required, rather, remand to a 
new Board was appropriate. 

Ordered accordingly. 

1. United States c=>73<15) 

Remand by trial judge to Armed Serv- 
ices Board of Contract Appeals following 
the Board's denial of plaintiffs appeal from 
decision of contracting officer denying 
plaintiff any adjustment on contract was 
improper, rather, trial judge should have 
referred plaintiffs motion for trial de novo 
to the Court of Claims for disposition, ac- 
a>mpanied by whatever recommendation be 
wished to make. U.S.Ct.CLRules 13(a), 
149(a). 28 U.S.CA.; 28 U.S,CA. 5 l^L 

2. Judges «=>49(X) 

Cardinal principle of judicial conduct is 
that a judge must avoid not only acUuil 
impropriety but also the sppeannee of any 
impropriety. 

X United States ^73(15) 

Although technically standards provide 
ing that a judge must aw^ not imly a^ual 
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impropriety but also the ^>pearanee of im- 
propriety may not cover administrative 
judges who are members of the Armed 
Services Board of Contract Appeals, sensi- 
tive nature and public importance of the 
adjudicatory duties those individuals per- 
form require, that the same principles 
should govern their ootKluct. ABA Code of 
Jud.Conduct, Canon 2. 

4. United States «>73(15) 

Ex parte contacts between member of 
Armed Services Board of Contract Appeals 
who wrota.the Board’s opinion in a contract 
case and the attorneys for the government 
were improper, even though the activities 
occurred after the Board’s decision. 

5. Federal Comte eamg 

When a Court of Claims concludes that 
further administrative proceedings are re- 
quired in a ease coming to it from a Board 
of Contract Appeals, its normal practice is 
to remand the ease to the Board; in the 
exceptional circumstances where the agency 
cannot provide adequate relief on such re- 
mand. the court will refer the case to its 
trial division. 

6. United States «=»73(1S} 

Trial de novo of contract case in which 
member of Armed Services Board of Con- 
tract Appeals who wrote the Board's opin- 
ion improperiy made ex parte contacts with 
attorneys for the government was not re- 
quired. rather, remand to a new Board was 
appropriate with certain qualifications. 


William J. Spriggs, Washington, D.C., for 
plaintiff; Robert E Gregg, McKenna, Con- 
ner & Cuneo, Washington, D.C., Thomas E 
Harrison. Jr., and Gi^ory J. Battersby. 
New York City, of counsel. 

Elizabeth Langer, Washington, D.C.. with 
whom was Asst Atty. Gen.. J. Paul 
McGrath, Washiogtoo, D.C., for defendant 

Before FRIEIDBiAN, Chief Judge, and 
BENNETT and SBQTH, Judges. 


ON DEFENDANTS REQUEST 
FOR REVIEW 

FRIEDMAN, Chief Judge; 

The defendant has requested interlocutory 
review, pursuant to Rule 53(cX2Xii)f of an 
order of Trial Judge Bernhardt remanding 
this contract case to the Armed Services 
Board of Contract Appeals (“the Board*') 
for a trial de novo before a different hear- 
ing member of the Board. The trial judge 
took the action because of ex parte contacts 
between the Board member who wrote the 
Board's opinion and attorneys for the 
govemmenL 

The defendant does not oppose a remand 
to the Board. It argues, however, (1) that 
only the court and not one of its trial 
judges may direct such a remand, and (2) 
that the remand should not be for a trial de 
novo but for the limited purpose of deter- 
mining whether the Board member was bi- 
ased and prejudiced. We agree with the 
defendant’s first contention but disagree 
with its second one. 

I. 

This c ase grows out of a contract by 
which the plaintiff agreed to supply the 
government with military material at a 
charge of approximately $4 million. After 
the plaintiff completed performance of the 
contract, it sought from the contracting of- 
ficer an equitable adjustment of more than 
$2 million. The contracting officer denied 
any adjustment, and the plaintiff appealed 
to the Board. 

After a hearing, the Board on January 
23. 1980. denied the appeal. The lengthy 
opinion of the Board was written by Ad- 
ministrative Judge Grossbaum, who had 
presided at the hearing, and was concarred 
in by three other members of the Board. 
The plaintiff sought review in this court of 
the Board decision. In its amended peti- 
tion. filed in August 1980, the plaintiff chal- 
lenged the Board’s decision on various 
grounds, including the claims that the 
Board improperiy had denied discovery and 
had excluded relevant evidence. 

On January 19. 1981, according to a con- 
temporary memorandum she prepared, the 
iawyo* in the Department of Justice ban- 
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dting tii^ case received a telephone call 
from Judge Groasbaom. The memorandum 
reported that Judge Groasbaum 
stated that he wanted to talk to me about 
the ease because, as he emphasized, 'T 
don't want this ease to be lost in the 
Court of Claims.^ He emphasized that he 
had more than an academic interest in 
the outcome of the litigation. He stated 
that, in his opinion, plaintiffs violated 
Court of Claims rules, because they did 
not take exception to any particular find- 
ings, but rather took general exception to 
the findings of fact He also repeated 
several times that the papers on file in 
the case are terse. 

Four days later, the attorney reported in a 
second memwandum, Judge Grossbaum 
again called her. After asking about the 
bnefing schedule. Judge Grossbaum 
stated again that he would like to talk to 
me about the case and I replied that 1 
had been instructed by my supervisors to 
reply to his inquiry in writing and that 
further discussions would be inappropri- 
ate. He immediately dropped the subject 
of the briefing schedule and stated that I 
should not feel compelled to write a let- 
ter. I replied that I would follow the 
instructions of my supervisors in this 
matter. He then terminated the conver- 
sation rather abruptly. 

Following these conversations, the De- 
partment of Justice asked the Office of the 
Judge Advocate General of the Army 
whether any members of that office had 
had ex parte conversations about this case 
with Judge Grossbaum. The Office re- 
sponded that two members of its staff had 
discussed the ease with Judge Grossbaum. 
The first telephone contact was in January* 
1980, shortly after the Board had rend«^ 
its decision, in which **Judge Grossbaum 
discussed in considerable detail portions of 
his opinion and the source of the support in 
the record for the finding of fact number 
122.” The officer who had that conversa- 
tion also reported that ”[f}ollowing this con- 
versation, Judge Grossbaum has spoken 
with me several other times requesting that 
1 furnish him a copy of the pleadings in the 
Gulf and Western ease.” 


In Fcbniai^ 1981, the Department of Jus- 
tice informed the plaintiffs lawyer about 
Judge Grossbaum's telephone conversations 
with its attorney and enclosed copies of her 
two memoranda discussing the conversa- 
tions. !n August 1^1. the plainUff filed in 
thb court a motion for a trial de nom The 
plaintiff asserted that the ex parte contacts 
violated the rules of the Board and the 
standards of conduct for Department of 
Defense employees. It also cited certain 
canons of the American ^r AssodaUos's 
Code of Judicial Conduct The motion stat- 
ed that **ASBCA Judge Groasbaum's ex 
parte contacts with the government attor- 
neys responsible for this case give rise to 
the a{^>earance of prejudice and bias and 
raise questions regarding Jmig^ Gf 0 »b- 
aum’s impartiality in reaching his appeaksd- 
from decision .... Because of the appear- 
ance of bias and prejudice and the question- 
able impartiality of the Board's decision, 
plaintiff was denied basic due proeesa.” 

The trial judge to whom thb case was 
assigned remanded the case to the Board 
“with instructions to conduct a trial de novo 
before a different hearing member of that 
body." On the defendant's motion for clari- 
fication. the trial judge explained that hb 
order “was for the purpose of obtaining a 
trial de novo on the merits" and not on the 
issue of bias and prejudice. The trial judge 
did not explain the reasons for hb action. 

II. 

[1] Since the trial judge has not certi- 
fied hb order for interlocutory review pur- 
suant to Rule 53(cX2Xi). the defendant b 
required to show “extraordinary dreum- 
stances whereby further proceedii^ jmrsu- 
ant to the said order would irreparably in- 
jure the complaining party or occasion a 
manifest waste of the resources of the court 
or of the parties." As we explain below, 
the trial judge exceeded hb authority in 
ordering the remand. Moreover, if the 
government b correct that the de novo 
hearing the trial judge directed b imiwroper, 
review at this time would be appropriate to 
avoid the unnecessary time, expense, and 
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effort that such a trial de ik>w> would en- 
tail We therefore ^lall grant Uie request 
for int^ocutory revfew. 

III. 

Section 1491 of Title 28 states: 

In any case within its jurisdiction, the 
court [of Claims] shall have the power to 
remand appropriate matters to any ad- 
misistrative or executive body or official 
wtUi such directions as it may deem pro{>- 
er and just. 

28 U.aC. § 1491 (Supp. Ill 1979). Rule 
149(a) parallels this statute. It states: 

At the request of a party or on its own 
motion, the court may in any within 
its jurisdiction by order remand appropri- 
ate matters to any administrative or ex- 
ecutive body or official, with wch di- 
rection as may be deemed proper and 
just. 

A remand to an agency for a trial r/c 
novo is an action that under both 28 U.S.C. 
§ 1491 and Rule 149(a) only the court and 
not a trial judge may direct We have not 
delegated to our trial Judges the authority 
to ent^ such an cmler. it is not the kind of 
procedural order that our trial judges may 
issue under their general power under Rule 
13(a) ‘*to do and perform any acts which 
may be necessary or proper for the efficient 
performance of their duties and the regula- 
tion of proc e edings before them.” Al- 
though Rule l^c) recK^izes that a trial 
judge sometimes may order a remand — it 
states that a remand order “by the court (as 
distinguished from the trial judge) shall 
terminate the suspension (if any) of the 
reference to the trial judge”— that provi> 
sion refers to routine orders and does not 
authorize a remand for a new trial. 

Accordingly, in this case the trial judge 
should have referred the plaintiffs motion 
for a trial de aovo to Uie court for disposi- 
tion, accompanied by whatever recommen- 
dation he wished to make. 

IV. 

A judge (or other official performing a 
quasi-judicial function) completes his work 


when he deckies the case bef<ve him. Once 
he has rendered that (kd^n, his ide in the 
ease is over, except if he is ariced to recon- 
sider his decision or a higher tribunal re- 
mands the case to him for further proceed- 
ings. He has no judicial interest in and 
should not be concerned about the defense 
of his decision if it is challenged on appeal 
or elsewhere. Under our adversary i^tem 
that role is left to the party who has pre- 
vailed before the judge. Ind^, me of the 
criticisms of the use of the writ of manda- 
mus to obtain interiocutOTy review is that it 
makes the judge whose decision b chal- 
lenged a party in the mandamus proceed- 
ings who must defend hb ruling. Kerr v. 
United States District CourU 426 UJS. 394, 
402-03, 96 act. 2119. 2123-24, 48 UEdJZi 
725 (1976). 

Administrative Judge Grossbaum violated 
thb rule. In hb ex parte communications 
with the Justice Department lawyer han- 
dling the case. Judge Grossbaum went far 
l)cyond inquiring about the status of the 
case. Instead, he attempted to inject him- 
self into and actively participate in the de- 
fense of hb deebton before thb court. He 
explained to the lawyer that he wanted to 
discuss the case with her because “1 don’t 
want thb case to be lost in the (>>urt of 
Claims,” emphasized that “he had more 
than an academic interest in the outcome of 
the litigation,” and criticized the plaintiffs 
handling of the case as violating the rules 
of this court. 

[2,3] A cardinal principle of judicial 
conduct is that a judge must avoid not only 
actual impropriety but also the appearance 
of impropriety. “{A]ny tribunal permitted 
by law to tr>’ cases and controversies not 
only must be unbiased but also must avoid 
even the appearance of bias.” Common- 
wealth Coatings Corp. v. Continental Casu- 
sHy Co., 393 VS, 145, 150. 89 S-Ct. 337, 340. 
21 L.Ed.2d 301 (1968). See also, Taylm v. 
Hayes, 418 U.S. 488, 501. 94 S.Ct 2697. 
2704. 41 L.Ed.2d 897 (1974). The comment 
to Canon 2 of the American Bar Associa- 
tion’s Ck>de of Judicial Conduct warns that 
“[a] judge must avoid all impropriety and 
appearance of improprwty.” Similarly, 
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Canon 2 of the Code of Judicial Conduct for 
United Sutes Judges, which the Judicia) 
Conference of the United States has ap- 
proved, states that **[a] judge should avoid 
impropriety and the appearance of impro- 
priety in all his activities.” Although tech- 
nically these standards may not cx^er ad- 
ministrative judges who are members of the 
Armed Services Board of Contract Appeals, 
the sensitive nature and public importance 
of the adjudicatory duties those individuals 
perform require that the same principles 
should govern their oinduct. Cf. Butz v. 
Ecoaomau, 438 U.S. 478. 512-14. 98 S.Ct 
2894. 2918-15, 57 UEd.2d 895 (1978) (ad- 
ministrative judges have functions similar 
to those of article III judges and so are 
entitled to absolute immunity from damage 
suits). 

The Standards of Conduct for employees 
of the Department of Defense instruct De- 
partmental employees to “avoid any action 
. . . which might result in or reasonably lie 
expected to create the appearance of . . . 
(d) niosing complete independence or im- 
partiality ... or (f) [ajffecting adversely 
the confidence of the public in the integrity 
of the government." 32 C.F.R. § 40.- 
6(1980). 

[ 4 ] Judge Grossbaum's actions in thi.s 
case created at least an appearance of im- 
propriety. His endeavors to influence ami 
participate in the defense before this court 
of the decision he wrote for the Board over- 
stepped the bounds of proper judicial con- 
duct. Moreover, his statement that he "had 
more than an academic interest in the out- 
come of the litigation” went beyond a mere 
attempt to influence the handling of the 
case on appeal. The sutement could have 
been viewed as suggesting the kind and 
degree of personal involvement in the case 
and hostility to the plaintiff that would 
warrant disqualification of a judge for bias 
and prejudice. 

Indeed, we have already held that Judge 
Grossbaum’s activities in this case created 
"the appearance of potential bias and preju- 
dice." Gulf A Western Industries, Inc, v. 

United States, 226 CtCl , , 655 F.2d 

1106. 1106 (1981). There we previously had 


upheld anoth^ deei^n of the Board, which 
Judge Grossbaum also wrote, rejecting cer- 
uin claims by the same contractor growing 
out of a different contract. Gulf A West- 
ern Industries, Inc. v. United States. 226 

CLCl. . 6^ F.2d 732 (1980). After that 

decision, the Departinent of Justice in- 
formed the plaintiffs counsel of Judge 
Grossbaum's ex parte communications in 
the present case. The plaintiff then sought 
relief from our judgment in the prior case, 
based upon "the appearance of bias and 
prejudice on the part of” the Board. 
"[B]ecause of the co>pending status of the 
two actions, and the appearance of poten- 
tial bias and prejudice." we vacated our 
prior judgment and remanded the case to 
our Trial Division "for a de novo determina- 
tion and report by a trial judge, based upon 
a preponderance of the evidence in the ex- 
isting administrative record." 226 CtCI. at 
. 655 F.2d at 1106-07. 

The present case is an even ■nore compel- 
ling one for vacating the decision of the 
Board. In the first case we directed a trial 
de novo even though there was "no charge” 
or "evidence" "of any attempted ex parte 
communication" in that case. Id. at — — , 
655 F.2d at 1106. If the Board's dedsion in 
the earlier case could not stand because 
Judge Grossbaum’s activities in the present 
case created "the appearance of potential 
bias and prejudice." a fortiori, the Board's 
decision in the very case in which the im- 
proper activities took place must suffer the 
same fate. 

The fact that these activities of Judge 
Grossbaum occurred after the Board deci- 
sion had been rendered does not warrant a 
different result The appearance of impro- 
priety that these activities created tainted 
the Board proceedings and requires that the 
Board dedsion be vacated. Moreover, as 
indicated above, at least one of Judge 
Grossbaum’s statements to the Justice De- 
partment lawyer suggested the posdbility 
of actual bias and prejudice. 

The government, however, argues that 
the remand to the Board should not be for a 
de novo determination but solely "to bold 
an evidentiary hearir^ by a different hear- 
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ing member on the question of Alleged bias 
and prejudice by Judge Groasbaum.** Since 
we have concluded that Judge Groaabaum's 
conduct created an appearance of impro- 
priety which itself requires that the Board 
decision be vacated, it is immaterial wheth- 
er Judge Grossbaum actually was biased or 
prejudiced. The short of it is that, without 
regard to Judge Groesbaum’s actual bias or 
prejudice, the Board decision of which he 
was the author cannot stand. 

V. 

The remaining question is what is the 
appropriate remedy in this ease. 

[5] When we conclude that further ad- 
ministrative proceedings are required in a 
case coming to us from a Board of Contract 
Appeals, our normal practice is to remand 
the case to the Board. In the exceptional 
circumstances where the agency cannot pro- 
vide adequate relief on such remand, we 
refer the ease to our Trial Division. Cf. 
United States v. Anthony Grace ft Sons. 
Inc., 384 U.S. 424. 86 S.Ct. 1539, 16 L.Ed.2d 
662 (1966); United States v. Carlo Bianchi 
ft Co.. 373 U.S. 709, 83 S.CL 1409. 10 
L.Ed.2d 652 (1963); Baltimore Contractors, 

Inc. V, United States, 226 Ct.Cl. . 643 

F.2d 729 (1981); Moore-McCormack Lines. 
Inc. V. United States, 188 CUCl. 644. 413 
F.2d 568 (1969) (cases remanded to agency 
or dedsion ordered to be made on adminis- 
trative record). Although the plaintiff 
originally sought a trial de novo before this 
court, apparently it now supports the trial 
judge's determination that further proceed- 
ings should be before the Board. 

[6] We agree. There is no reason to 
believe that a new Board composed of dif- 
ferent individuals who have had no prior 
connection with the case would not fairly 
consider and decide the case. Here, unlike 
the situation in Baltimore Contractors. 
where we remanded the case to our Trial 
Division, the circumstances that require va- 
cation of the Board decision are not the 
nature and character of the Board itself but 
the improper post-decisional activities of a 
member of a properly constituted and oper- 
ating Board. This case also is unlike the 


prior Gulf ft Western case, whidi we re- 
manded to the Trial Divnion. In that case, 
the plaintiff tells us, it made no claim that 
Judge Grossbaum had excluded relevant ev- 
idence; here, however, the plaintiff makes 
that claim. See infra. 

We do not think, however, that a trial de 
novo of this case necessarily b required. 
We believe that the new Board could decide 
the issue de novo based upon the exbting 
adminbtrative record, subject to the follow- 
ing qualifications: 

1. The plaintiff contends that Judge 
Grossbaum im|MT>perly denied discovery and 
excluded relevant evidence. If the Board — 
or a member to whom it may assign the 
case for initial review— should agree with 
either of those contentions, then the record 
could be reopened to permit the plaintiff to 
introduce any additional evidence the hear- 
ing member deems admissible. If, in the 
judgment of the hearing member, the ad- 
mission of such additional evidence war- 
rants the introduction of .still further evi- 
dence, he may permit it to be introduced. 

2. If. upon study of the record, the 
Board or the hearing member concludes 
that there are questions of credibility that 
must be resolved, the record could be re- 
opened to give the hearing member the 
opportunity to observe the demeanor of the 
witnesses whose credibility is in issue. 

If. on the other hand, the Board should 
conclude that a trial de novo should be had. 
it may conduct one. Should it do so, how- 
ever. it may not be necessary to try the 
entire case anew. 

The record in this case b lengthy. The 
Supreme (Dourt in Carlo Bianchi, 373 U.S. at 
717, 83 S.Ct. at 1415, expressed concern, 
although in a different context, about 
"needless duplication of evidentiary hear- 
ings and . . . heavy additional burden in the 
time and expense required to bring litiga- 
tion to an end.” To avoid that situation, 
the parties might agree to accept as part of 
the record in the de novo trial portions of 
the exbting record. 

It is for the newly constituted Board, in 
the exercise of its discretion, to determine 
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whether to conduct e thei de novo or mere* 
ly to decide the cese de aovo upon the 
pTMting or en eugmented record. 

CONCLUSION 

The request for mterioeutory review is 
gnated. The decision of the Armed Serv* 
ioei Board of Contract Appeals in ASBCA 
No. 21090» dated January 23, 1980, is vacat- 
ed. The case is remanded to the Board to 
decide it de novo, before a panel oonaiating 
of individuala who have had no prior con- 
nection with thia case. The Board’s new 
dedaion may be baaed upon the existing 
admittistntive record, which may be supple- 
mented as specified in this opinion, or the 
Board may hold a trial de novo. 

Farther proce e dings before this court are 
stayed fm'.aix months. Pursuant to Rule 
149(f). plaiatiffa counsel is designated to 
advise the court of the status of the pro- 
ceedings -before the Board. See also Rule 
ISO. 



Raymond E. HORN, Jr. 
v. 

The UNITED STATES. 

No. 199-79C. 

United States Court of Claims. 

Feb. 24, 1982. 

Former Army Reserve officer brought 
action diallenging his nonselection for pro- 
motion. The Court of Claims, 0}wen. Sen- 
ior Ju(^, held that: (1) two errors on 
officer’s officer efficiency report, a failure 
to delete a ranking which was to have been 
removed porauant to officer's successful ap- 
peal action, and the erroneous labelling of 
an officer efficiency report as an “adverse 
efficiency report.” were material errors. 


and therefore, officer was denied considera- 
tion by the selection board on the basis of a 
record which portrayed a smvice career on 
a fair and equitable basis; (2) the illegal 
composition of the standby advisory board 
was fundamentally defective, and its nonse- 
lecUon of officer would be voided; and (3) 
fact that officer had not been selected for 
promotion by selection board should not 
have been included in offeer’s record be- 
fore standby advisory board, and the inclu- 
sion of the {mor nonseiection reoNtl consti- 
tuted prejudicial error rendering subse- 
quent nonseiection of officer invalid. 

Plaintiffs motion foe summary judg- 
ment granted. 

1. Armed Services ^7 

Former Army Reserve officer's setion 
chsllenging his nonseiection for promotion 
would not be remanded because of his fail- 
ure to submit his complaint to the Army 
Boartl for the Ckirrection of Military Rec- 
oitht. since, under the drenmstanees, review 
by the Board was a permtssive rather than 
mandatory administrative remedy, and offi- 
rar’s failure to submit his complaint to the 
Boani was noi a failure to exhaust adminis- 
trative remedies. 

2. A r m e d Services ^7 

Two errors on officer’s officer efficien- 
cy report, a failure to delete a ranking 
which was to have been removed pursuant 
to officer's successful appeal action, and the 
erroneous labelling of an officer effidency 
report as an “adverse efficiency report," 
were material errors, and therefore, officer 
was denied consideration by the s ele c t ion 
board on the basis of a record which por- 
trayed service career on a fair and equitable 
basis. 

3. Armed Services e»7 

Where some of the officers who served 
on initial selection board also served on 
standby advisory board which was convened 
to reconsider officer for promotion after the 
discovery of certain material erron in eHi" 
cer’s military records, the illegal oompod- 
tion of the standby advisory board wu fun- 
damentally defective, and its nonseiection 
of officer would be voided. 
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Mr. Quinn. Mr. Rodriguez is next. Questions? 

Mr. Rodriguez. Thank you. Let me just ask the question. I guess 
maybe the Judge or anyone might respond to it. We had, at least 
I’ve gotten some cases and some situations where — and I’m won- 
dering whether you take any precautions for those individuals that 
are seriously ill — that maybe by the time you reach the case, the 
individual is no longer alive? And I’m wondering whether you take 
any precautions at all in those cases either for the ones that ap- 
pealing and are in initial appeal? 

Judge Nebeker. Yes, sir, we do. Anytime anyone representing a 
veteran informs the Court of a circumstance requiring expedited 
consideration and decision we will grant that. I tWnk in February 
I testified, I gave an example — I don’t recall the name of the case, 
but I did include it in my testimony then — of a case that was exem- 
plary of that where we did grant expedited consideration and we 
did rule on the matter in a very short order and before the individ- 
ual died. 

Mr. Rodriguez. How often do you do that? 

Judge Nebeker. It doesn’t happen too often because the parties 
don’t file a motion for expedited consideration. And so we’d have 
no way of knowing whether they’re in extremis or not until such 
a motion is filed. And it is favorably acted upon when it is filed. 

Mr. Rodriguez. Okay. And also, there was a recent court deci- 
sion suggesting that the Board of Veterans’ Appeals should revise 
its notice to avoid problems of veterans being deprived of their ap- 
pellate rights because the appeals are inadvertently filed with the 
Board of Veterans’ Appeals or the Department of Veterans Affairs. 
Has the Board taken any action to address this situation? Do you 
know? 

Judge Standefer. We have those notice papers xmder consider- 
ation at all times and we think right now that our notice is clear. 
We inform any appellate that we send a decision to what the ad- 
dress of the Court of Veterans Appeals is and how that appeal with 
the Court is to be filed and time limits therefor. 

Mr. Rodriguez. What percentage — and I know you gave a great 
number of figures, but you indicated that it takes 3 years for the 
re-appeal or a thousand and something days — what percentage of 
the cases are re-appeal? 

Judge Standefer. Well, let me answer you this way. What I said 
was is that when we must remand to the Regional Office an ap- 
peal, it takes about 700 additional days for that case to be re- 
worked throughout the system and to come back before the Board 
and to be adjudicated again before the Board. And right now, over 
40 percent of our appellate decisions are remands. So that adds to 
the total processing time, bringing it up to about 1,032 days, which 
is over 3 years with respect to our total appellate system process- 
ing time. This was my testimony. 

Mr. Rodriguez. Forty percent? 

Judge Standefer. Yes, sir. 

Mr. Rodriguez. And have we filed maybe some discrepancies in 
the initial decision that might need to be reviewed or need to be 
corrected in order to make those initial decisions so people don’t 
have to go through that process? 
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Judge Standefer. Remands can be for any number of reasons. 
Ordinarily, it’s because of deficiencies in evidence development at 
the Regional Office level. It could be because of a due process de- 
fect, an overlooked hearing or request for example. It could be be- 
cause the claimant had introduced new evidence at the Board of 
Veterans’ Appeals level and had refused to waive initial consider- 
ation of that at the Regional Office level. There are many, many 
reasons for that high remand rate. 

To some extent, unfortunately, it does reflect a quality problem 
that Regional Offices are having with their initial adjudications 
and they have acknowledged the same. We’re working very hard to 
reduce that remand rate, both at the Veterans’ Benefits Adminis- 
tration level and at the Board of Veterans’ Appeals level. 

Mr. Rodriguez. Do you know how many cases, overall, deal with 
mental health cases that can be defined in terms of mental health? 

Judge Standefer. A good many. A high percentage of our appel- 
late workload does involve psychiatric-related cases. I could provide 
that for the record. I just would be reluctant to tell you exactly 
what that percentage is right off the top of my head. 

Mr. Rodriguez. I’m just curious. And I d^on’t know about this, 
but I’m having difficulty with social security and SSI and I’ve en- 
countered judges that have basically either verbalized openly that 
in some cases they don’t even believe in mental health problems, 
and deny the claim just under those basis. Thank you. 

Mr. Quinn. Thank you, Mr. Rodriguez. 

Mr. Reyes. 

Mr. Reyes. Thank you, Mr. Chairman. I just wanted to follow up 
on a couple of points that Mr. Rodriguez was mentioning. Judge, 
the first one is: have you considered the promulgation of the rule 
that would provide or advance cases on the docket as Mr. 
Rodriguez was making a note of, either a serious illness or age con- 
sideration? 

Judge Standefer. Yes, sir, we have, in our rules of practice right 
now and have had for many years, provisions for advancement on 
the docket for the reason you’ve just suggested, a serious illness, 
financial catastrophe is imminent. 

Mr. Reyes. Is it clearly defined and specified where veterans 
and/or their representatives can clearly understand that that is an 
option? I kind of sense that perhaps you acted more as an interve- 
ner in some of these cases than actually that this was spelled out 
or stipulated in writing. 

Judge Standefer. I think probably we do not spell that out in 
the information we send to the clients when we receive their 
appeals. 

Mr. Reyes. And that is a very common complaint that we hear. 
And again, in discussions with some of my colleagues, part of the 
complaint that manifests itself over and over to us, is that the vet- 
erans and/or their attorneys or representatives or organizations 
feel like it’s a situation akin to pulling teeth in terms of getting the 
information. I just think that it’d be more practical to be able to 
lay out what the options are so that, let’s face it, in too many cases 
we don’t do a good enough job for our veterans and we discount the 
sacrifice that they have paid for this country, and I don’t know 
what the process is Mr. Chairman, in terms of making rec- 
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ommendations or asking that there be a systemic way of providing 
information to veterans about issues like this. 

Mr. Quinn. Well, you are part of that solution, Congressman, 
and this subcommittee is where it would happen. So, we’re anxious 
to hear just like we were anxious to hear the suggestion of the 
staggered terms and recall provisions that the Judge brought to 
our attention, the subcommittee is the place to do that. 

Mr. Reyes. And so. I’m assuming that we would be talking about 
legislative remedies or 

Mr. Quinn. I’m sure staff would be pleased to work with you as 
would the gentlemen at the table here today. 

Mr. Reyes. Okay. 

Mr. Quinn. Am I right? I mean, you’re nodding yes. But for the 
record, Mr. Reyes has asked for some assistance and maybe some 
legislative remedies. Judge, would your people be willing to discuss 
that with him? 

Judge Nebeker. Of course. And I would be most happy to supply 
copy of our Court rule that deals with this problem to assure you 
that we do have such a rule. 

[The information follows:] 
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COURT RULES 

prevent any agency from making such charges for its services as it 
may otherwise properly require; 

(F) certify in writing that he or she has read and is familiar 
with the code of professional responsibility or rules of professional 
conduct in effect in the state or jurisdiction in which the student’s 
law school is located. 

(g) Self-representation. Any appellant may appear and present 
his or her own case before the Court. 

RULE 47. EXPEDITED CONSIDERATION 

(a) Motion and Order. On motion of a party for good cause 
shown, on written agreement of the parties, or on its own initiative, the 
Court may order that any matter before the Court be expedited. 

(b) Filing and Service of Papers. Expedited proceedings will be 
scheduled as directed by the Court. Unless otherwise ordered, the 
appellant’s principal brief shall be served and filed within 25 days after 
the date of the Clerk’s notice that the record on appeal has been filed. 
The Secretary’s brief shall be served and filed within 15 days after 
service of the appellant’s brief. Any reply brief shall be served and filed 
within 10 days after service of the Secretary’s brief. 

(c) Form and Length of Briefs. Briefs filed under this rule must 
comply with Rules 28 and 32. except that pnncipal briefs must be limited 
to 10 pages, reply briefs must be limited to five pages, and a table of 
authorities is not required. 

(d) Supplementation of the Traztsmitted Record. If expedited 
proceedings are ordered, any motion for supplementation of the record 
on appeal must be served and filed before the date on which the 
appellant’s brief is due. See also Rule lUb). Such supplementation 
does not extend the time for filing any brief. 

RULE 48. DISCLOSURE OF CERTAIN 
PROTECTED RECORDS 

(a) If, during the time periods set out in Rule 10 or at any other 
time during a proceeding before the Court, the parties identify records 
protected by 38 U.S.C. 7332 and at least one of the parties believes 
that disclosure of such records is required in such proceeding and, 
further, the parties cannot agree with respect to the disclosure of such 
records, the party requesting disclosure shall make immediate applica- 
tion therefor, pursuant to 38 U.S.C. § 7332(bii2)<D), caption the case 
“In re: Sealed Case No. iinsert Court of Veterans Appeals case num- 
beri” (not disclosing the identitjr of any individual), and serve on the 
protected patient or subject or successor in interest a copy of the 
application. Such application must include a statement .specifying those 
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Mr. Quinn. And Mr. Standefer? 

Judge Standefer. Yes, sir, Mr. Reyes. Thank you. I’d take your 
suggestion on board. 

Mr. Reyes. Thank you. 

Mr. Quinn. Thank you, Mr. Reyes. 

Mr. Mascara, thai^ you for joining us this afternoon, and I know 
you’ve seen the written testimony. Would you like to ask some 
questions now? 

Mr. Mascara. Thank you, Mr. Chairman, and thank you for call- 
ing these meetings. I have an opening statement that I’d like to 
place in the record. 

Mr. Quinn. Without objection, so ordered. 

[The prepared statement of Congressman Mascara appears on p. 
82 .] 

Mr. Mascara. Thank you. 

I had an opportunity last night, and much to my chagrin, it did 
not help me to fall asleep but caused me to be up until about 3 
o’clock tlus morning sifting through the information I have We — 
information provided not only through your testimony, but by my 
staff. Just let me read to you what I read and I began to wonder 
what the problem — because I think there are some very serious 
problems here. And I don’t know whether you have any solutions 
or maybe it will take a legislative remedy to get to the bottom of 
all this. 

And I’m reading, of course, just one paragraph out of the many 
paragraphs that was written by my staff that “the Board and Court 
are too cozy.” Do you know what that means? Any reason why my 
staff would write that in information provided to me to prepare my- 
self to be here today? Does euiybody want to comment on that 
statement? 

Judge Standefer. I don’t think we’re cozy at all. 

Mr. Mascara. I’U go on then. “After a case is decided by the 
Board, it goes to the Court. However, the Board briefs the Court 
ahead of time as to why they decided the case in that way. The de- 
fendant is left out of the loop and has less of a chance to get the 
appeal approved.” And it seems like sort of an ex parte kind of 
thing and I’m not a lawyer, my son is, so I can say with some im - 
pimity that I often question motives of the judicial system back 
home and in this country. I guess that’s what they meant by being 
cozy. Here is this person who lost his appeal, he’s out here while 
these other two parties — one of which should at least be looking 
out for his interests — are — excuse the expression — ^in bed with the 
Court. I meeui, who wrote those laws or rules? I mean, how did that 
ever happen? 

Judge Nebeker. Mr. Mascara, I think that’s a total misconcep- 
tion. First of all, there are two parties before the Court, the veteran 
who lost and the Secretary. The Secretary is ubiquitous. The Boeird 
is under him, and, mider the law he is represented by the General 
Counsel. The General Counsel is charged to represent him. Now, 
to the extent that those two entities of the Secretary get together, 
that’s an executive branch function and it’s their business. It’s not 
two parties. It’s not them dealing with the Court at all; the^re 
dealing with themselves. Insofar as the Court being briefed by the 
Board, that is a total misconception. 
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In the record on appeal, there will always be a copy of the 
Board’s decision. Of necessity that has to be there. We review the 
Board’s decision for its accuracy under the law and for whether 
there’s evidentiary support for their factual conclusions. Of neces- 
sity, we have to have that opinion. But that does not constitute, if 
you will, a private, an ex parte briefing of the Court by the Board. 
The only party before the Court is the Secretary. I repeat — the Sec- 
retary is ubiquitous. He is the Board and the General Counsel, and 
the General Counsel represents the Secretary before the Court. 'The 
record before the Secretary and the Board in that particular deci- 
sion is the only thing we can look at, nothing more. That record 
on appeal has to have integrity. We rely upon the professional in- 
tegrity of the General Counsel’s lawyers to ensure that that record 
is complete and fair, that it is not totally one-sided. 

But, whatever it is that you’ve got in your hand there reflects, 
to my way of thinking, a total misconception of the function within 
the Department of Veterans Affairs of the Board and the General 
Counsel as entities of the Secretary and the separate distinct re- 
view authority, independent authority of the Court which deals 
with the matter only on the record on appeal. 

Mr. Mascara. It’s apparent that I touched a nerve. 

Judge Nebeker. No, you’ve not touched a nerve. You just simply 
indicated to me that there’s still misunderstanding as to the nature 
of appellate review. 

Mr. Mascara. Maybe I need to ask the chairman if I can submit 
some future questions in writing to the judge. 

Mr. Quinn. And Judge Kramer has asked if he could be heard 
for just a second. Judge 

Judge Kramer. Mr. Mascara, if I might just comment briefly on 
your inquiry, I think that it shows in a “nutshell” what we’re try- 
ing to accomplish with a name change. Now, admittedly, a name 
change is perceptual. It’s not going to go the whole way to state to 
the world that we’re an independent judicial tribunal that’s totally 
separate and apart from the VA. I suspect whoever provided you 
with this information may be confusing the Court with the BVA, 
the gentlemen that are sitting to the left of us. And this happens 
all the time. Not only does it happen on the Hill, not only does it 
happen amongst the general public, but it even happens with the 
Court, the Federal Court which has been charged with the respon- 
sibility of reviewing our decisions. 

Even it, as late as 2 months ago, for all practical purposes, indi- 
cated in an oral argument that it thought our Court was part and 
parcel of the VA and actually located in the VA and inferentially 
was imder the control of the Secretary. So, anything that you can 
do legislatively to make sure that that misconception is cured is 
going to be of immense help. 

Mr. Mascara. Well, the Court of Veterans Appeals, as I imder- 
stand it, is an independent judiciary. Do we have oversight, this 
committee? 

Mr. Quinn. I’m not able to answer that. Counsel? 

Yes, we do. 

Mr. Mascara. Thank you, Mr. Chairman. 

Mr. Quinn. Thank you, Mr. Mascara. 
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I might also point out that in most cases when we have hearings 
the Court usually and its representatives — Judge, and often that’s 
you — appear separately. We probably confuse it even further by 
having all of you at the same table this afternoon, in the interest 
of time, I might say, and then we ask you to sit next to each other. 

Judge Nebeker. I felt confident that you would not misconstrue 
the role of the Court just because we were sitting here together. 

Judge Kramer. Speaking for myself, I can tell you that this is 
about the coziest I’ve gotten with these guys since I’ve been on the 
Court. I always thought that, rather than being cozy with them, 
that they had a high degree of consternation for some of my deci- 
sions. (Laughter.) 

Mr. Quinn. Well, thank you. And I think, Mr. Mascara, the offer 
has been made by the panel before to feel free to forward some 
questions and some suggestions. And while renaming is a step in 
the right direction. Judge Kramer, it’s a start and maybe that’s 
part of the problem. 

We’re going to begin a second round of questioning here. And I’m 
going to 3 deld to Mr. Filner. Mr. Filner? 

Mr. Filner. Thank you, Mr. Chairman, and before we underplay 
the seriousness of Mr. Mascara’s question, with his permission, I 
would like to re-phrase the sense that some of us here are getting 
that the coziness is not between the Board and the Court, but be- 
tween the Boeird staff and the staff of the General Counsel at the 
Court level in dealing with some of the problems. Now that shows 
the difference there which you described, Mr. Kramer, and Judge 
Nebeker. 

But the general consensus of a layperson and a veteran is that 
these are independent situations. The record of the Board is there 
and then people can work on it. And when I asked Judge Nebeker 
earlier about what would constitute contamination — I’ll use your 
words — of the independence, you laid out two conditions. Let me 
read you just three or four sentences from a memo from the Litiga- 
tion Support Division of the Board of Veterans’ Appeals to the Gen- 
eral Coimsel and ask you if that goes beyond your two conditions 
and leads to the coziness which Mr. Mascara suggested. 

First sentence: “We agree that a remand is appropriate.” I mean, 
this is the Board staff saying, this is an appeal of their decision, 
and they’re commenting on the appropriateness of their initial 
decision. I’ll go further. “I think the representative,” that is, the 
veteran I take it, “has misinterpreted the block quote from the 
Board decision which is on page five of the motion.” That is, he’s 
commenting for the attorney on what the veteran’s attorney has 
said. Here’s the Boeird, which made the initial decision, is telling 
the attorney at the next level that the veteran is wrong in his 
interpretation. 

I quote again, “I think that the Board provided” — this person 
who is writing this memo is a staff of the Board — “that the Board 
provided adequate reasons about this which provides at the effec- 
tive date,” et cetera. The memo’s commenting line-by-line on a po- 
tential decision that is being suggested to the Court, I take it. 

“I also disagree,” this is quoting, “with the statement on page 7 
and 8 that indicates the information in the chart demonstrates 
commimity.” That is, you’re giving the staff of the initial decision 
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the right to comment on the next level of decision. That’s enough. 
Doesn’t that go beyond, Judge, the conditions you laid out earlier 
in the answer to a theoretical or a hypothetical question? 

Judge Nebeker. Well, I think not, sir. You’re absolutely correct 
in your initial observation that, if there’s a problem, it’s within the 
Executive branch. 

Let me make this suggestion to you; There isn’t a case in the 
United States Supreme Court involving the Government that does 
not have agency counsel dealing with coimsel who will appear on 
behalf of the United States in the Supreme Court. Of necessity, 
those lawyers have to get together and talk about the position that 
they want to take. There’s an official position that the agency will 
want to take. The Department of Justice will say maybe, that’s 
fine, or no. There has to be that interdepartmental communication. 

I’m neither rising to the defense of what is going on 

Mr. Filner. 'That goes beyond your initial statements. I under- 
stand what you’re saying. .A^ain, and the legal niceties may even 
be followed here, I don’t know yet, we’re going to follow this up — 
but the average person bringing an appe^ of a decision, I think, 
is entitled to the sense, the perception, and the reality that this is 
a new level of decisionm aki ng. This is a new look at it and if the 
Board staff is, in fact, commenting on the exact terms of the settle- 
ment agreement, this is not an independent thing. The same people 
who made the original decision and who will look at it again on the 
remand, are deciding the terms of interpreting their original deci- 
sion and the terms of which they’re going to reconsider. That, it 
seems to me to be unfair even if it’s “legal.” 

Judge Nebeker. Well, and that may be a political issue that is 
to be decided by the Congress as to just exactly who can talk to 
whom in the Department. But that conversation between those 
folks, bear in mind, has nothing to do with the ultimate decision 
that the Court may make if the case is one that does not settle and 
then comes on for a decision. 

We are an adversarial system at the Court level. Ultimately, we 
get the position of the Secretary in his brief. Now that position may 
be dictated or not, by virtue of what staff at the Board suggests, 
or requests, or demands that the General Counsel say in that brief. 
But we 

Mr. Filner. No, I understand that you make a distinction, and 
Mr. Mascara, I think, will accept that. But in the initial statement 
about coziness, if you’ll just change some words that, I think, exist. 
I think this committee should look at whether that, again, fits in 
the legal niceties, whether the Board of Veterans’ Appeals, which, 
again, made one decision and may have to be involved in a remand 
takes an intimate role in the phrasing of the way a decision above 
it is made and the terms of the remand. 

I think that the veteran’s entitled to a little more fairness than 
that. And I’m going to let the VSO representative speak to this be- 
cause they, I think, represent people in a far more intimate way 
than I know and can comment on this. But, I think, that’s the es- 
sence of the situation that, I think, several of us have come 

Mr. Quinn. The gentleman’s time has expired. The gentleman’s 
time has expired, but will be back. 
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Mr. Rodri^ez, follow-up question? Mr. Reyes? Mr. Mascara? I’ve 
just been advised by counsel that we do have the VSO — now it’s 
my time; I get a CTeen light. Thank you. 

Our next panel will be VSO’s, and that’s what Bob talked about. 
We’ll hear some more oral testimony of what the/ve written to us 
and that generates some of the questions, obviously, that you have 
here today. 

Is the General Counsel here? If someone from the office is here, 
I don’t know how out of the ordinary this is, but, Mr. Filner, I’m 
wondering if it might not be appropriate to ask someone from the 
Counsel’s office to join us at the table and 5 deld about 5 minutes 
or so, to at least comment without being questioned any further on 
what we’ve been listening to for the last 45 minutes or so. Is there 
anybody here? Mr. Zeglin? I’m being told someone’s here. Sir, are 
you prepared to join us? We saw you in that third row there. 

Mr. Zeglin. I’m with the General Counsel’s office, but you really 
need to be talking to someone 

Mr. Quinn. Just one second. Why don’t I excuse the rest of the 
four gentlemen that have been with us. Okay. 

Judge Nebeker. Thank you, sir. Thank you very much. 

STATEMENT OF DONALD ZEGLIN, DEPUTY ASSISTANT 

GENERAL COUNSEL, DEPARTMENT OF VETERANS AFFAIRS 

Mr. Zeglin. My name is Donald 

Mr. Quinn. I’ll ask you to introduce yourself. 

Mr. Zeglin. My name is Donald Zeglin. I’m a Deputy Assistant 
General Counsel for the Department of Veterans Affairs. 

Mr. Quinn. Thaink you. And let me be more direct then. Thank 
you for joining us at the table before our next panel joins us. 
You’ve been in the room this afternoon. I know you don’t have pre- 
pared remarks of any sort, but for the benefit of five Members of 
Congress who are here — the Board has stayed there in the room as 
well — could I ask you just to comment in a few brief moments as 
to this past 45 minutes discussion? 

Mr. Zeglin. It’s rather difficult for me to comment because it 
seems like there’s a factual discrepancy here 

Mr. Quinn. Would you tell us what you might see as factually — 
what the discrepancy seems to be? 

Mr. Zeglin. Well, the Board seems to be saying that the staff at- 
torneys in Group 7 who handle the CVA cases do not talk to the 
Board members. The Service Officers seem to be saying that they 
do. I don’t know. So it’s difficult for me to comment. I’m not in the 
group that handles — I’m not in Group 7, so I just don’t know factu- 
ally — 

Mr. Filner. What if one of the facts was correct? I mean, what 
if they did talk to each other? Does that create any legal or ethical 
or common-sense problem? 

Mr. Zeglin. I think there may be problems if they were talking 
to the Board members who were deciding cases. But, as I said, I 
don’t know if they are and I don’t believe 

Mr. Filner. But the problem with that legal nicety is that the 
Board, as do all Congress people except the five here, depend on 
staff. I mean, if the staff is talking to staff, in reality, the Board 
members are going to be dependent on what the staff tells them 
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what the thing was, and so, the legal nicety breaks down in prac- 
tice. 

Mr. Zeglin. I thought what Mr. Standefer was trying to point 
out is that the Board is set up in such a way that the Board staif 
that deal with Group 7 are not the same Board staff that are in- 
volved in rendering BVA decisions. 

Mr. Filner. Well, that’s something we should find out and dis- 
cuss. I appreciate that. 

Mr. Quinn. Thanks very much, Bob. 

Sir, I didn’t mean to put you on the spot. I mean, we’re here. 
We’re sometimes more formal than we should be, and I believe that 
maybe Mr. Filner and I, on behalf of all the members of the sub- 
committee can have a discussion following this hearing today. And 
it’s likely that maybe another hearing is in order, and we can have 
all the people we need prepared. Bob. And then we can get some 
more specifics, even to the document that you entered into the 
record today. That might be helpful today. Thanks very much. We 
appreciate it. 

Our second panel. I’d like to call forward. Representatives of 
VSO’s please come forward: the Disabled American Veterans, the 
Vietnam Veterans of America, AMVETS, Veterans of Foreign Wars, 
and Paralyzed Veterans of America. Please come forward and join 
us this afternoon. 

Good afternoon, everybody. Thanks for bearing with us. We were 
a little late getting started this afternoon, but it’s good to see you 
back again. You’ve been before the subcommittee and the full com- 
mittee before. We’re going to begin by saying we ask that you keep 
your oral statement to about 5 minutes. We are aware that you 
submitted testimony. The members and the staff have had a 
chance to review it, and if it’s okay with all of you. I’m just going 
to start from my left — that would be your right— with Mr. Thomas 
and ask if you’d begin tonight and we’ll work our way across the 
table. Welcome. 

STATEMENTS OF HARLEY THOMAS, ASSOCIATE LEGISLATIVE 
DIRECTOR, PARALYZED VETERANS OF AMERICA; JOHN J, 
MCNEILL, ASSISTANT DIRECTOR FOR VETERANS’ BENEFITS 
POLICY, VETERANS OF FOREIGN WARS; VERONICA A’ZERA, 
NATIONAL LEGISLATIVE DIRECTOR, AMVETS; WILLIAM F. 
RUSSO, DIRECTOR, VETERANS’ BENEFITS PROGRAM, 
VIETNAM VETERANS OF AMERICA, AND RICK SURRATT, AS- 
SISTANT LEGISLATIVE DIRECTOR, DISABLED AMERICAN 
VETERANS 


STATEMENT OF HARLEY THOMAS 

Mr. Thomas. Thank you. Chairman Quinn. 

On behalf of the Paralyzed Veterans of America, I appreciate this 
opportunity to testify regarding the issues concerning the Board of 
Veterans’ Appeals. 

It seems that we raise the same issues regarding BVA year after 
year. We point out the delays faced by veterans, and although 
these delays have improved, they are still intolerable. Although 
many statistical indices have improved, we are still seeing remand 
rates that are too high, processing times that are too long, and pro- 
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ductivity that is too low. Again, PVA believes that an approach 
which highlights the quality of the decisionmaking process over 
mere quantity, will lead to fewer remands and will markedly re- 
duce the intolerable time delays still facing veterans seeking 
benefits. 

A simple step that can be undertaken by VA to improve quality 
would be to correct the regulation that provides that the BVA is 
not bound by VA manuals, circulares, or administrative issues. 
Currently, this regulation is not in accordance with statute or case 
law. To ensure that consistent decisions are made in the Field Of- 
fice, and at the BVA, this regulation must be changed. One matter 
that gravely troubles CVA is the involvement of the BVA in de- 
fense of its decisions before the Court. 

Before an appeal can reach the Court, the BVA decision must be 
final. Once a decision is final, the BVA ceases to have an interest 
in it. The current practice is analogous to a district court judge at- 
tempting to influence how his or her decision is decided on appeal 
in the circuit court. BVA is not a party to the appeal once it 
reaches the Court. The BVA’s clandestine participation harms vet- 
eran appellants, is not authorized by law or statute, and leads to 
concerns over the impartiality of the process. PVA asks that you 
address this troubling situation. 

Another issue facing the Court is the large number of requests 
for time extensions brought by the VA. The delays adversely effect 
veteran appellants. PVA is not entirely convinced that the solution 
to this problem lies in amending Rule 26(b) of the Court. The Court 
already possesses the power to deny extinctions where good cause 
cannot be shown. We ask the Court to be more sensitive to the 
often detrimental effects that time extensions can have on 
veterans. 

PVA believes that the biggest hurtle facing timely appellate deci- 
sions and the cause of many VA’s request for extensions is a lack 
of resources within Group 7. The VA must be accorded sufficient 
resources to enable the VA to meet its responsibilities before the 
Court. 

PVA, in general, is not opposed to H.R. 3212. In our view, the 
guiding principle with respect to the Court’s retirement system is 
that the system must be equitable and comparable to other Article 
I Courts. To remedy an oversight in the Veterans’ Judicial Review 
Act that did not provide for staggered terms, we do not oppose title 
II, which provides for staggered retirements of a limited number of 
judges. 

Mr. Chairman, and members of the subcommittee, PVA appre- 
ciates this opportunity. I’d be happy to answer any questions that 
you may have. 

[The prepared statement of Mr. Thomas appears on p. 94.] 

Mr. Quinn. Thanks, very much, Mr. Thomas. 

I think what we’ll do is hear from all the members of the panel 
and then, adding any questions for all of you when we’re finished, 
if that’s okay. 

Ms. A’zera from AMVETS. 
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STATEMENT OF VERONICA A’ZERA 

Ms. A’Zera. Thank you. Mr. Chairman, AMVETS appreciates the 
opportunity to testify before the subcommittee on benefits on the 
operations of the Board of Veterans’ Appeals and the Court of Vet- 
erans Appeals. We believe it’s very important for your committee 
to conduct oversight hearings on these issues. We are also prepared 
to give testimony on H.R. 3212, a bill to revise the provisions of law 
relating to the retirement on judge’s on the Court. 

You nave my written testimony, so I’ll make my remarks brief. 

The Board of Veterans’ Appeals is responsible for entering the 
final decision on behalf of the Secretary in each of the many thou- 
sands of claims for entitlement to veterans’ benefits that are pre- 
sented annually for appellate review. The Board’s mission is to con- 
duct hearings and dispose of appeals properly before the Board in 
a timely manner. There have been many changes to the BVA oper- 
ations over the years which have mostly improved the process. 
Congress has provided BVA with the resources to hire and train 
enough employees to adjudicate appeals in a timely manner. 

To ensure that decisions are properly decided. Board members 
must be held accountable for the decisions they sign. Additionally, 
Re^onal Offices must be held accoimtable for the quality of their 
decisions and ensure that each case is properly developed prior to 
its transfer to BVA. The VA has adopted the idea that adjudicators 
will also be held accountable for their decision. We believe this was 
a step in the right direction. 

We were also heartened by the passage of the clear and unmis- 
takable error bill passed last year. AMVETS has been a long time 
supporter that claimants should have a way of challenging an oth- 
erwise final BVA decision on the basis of clear and unmistakable 
error. 

We have one recommendation for an improvement to BVA. VA 
should remove its provisions exempting BVA from VA manuals, 
circulares and other Department directives as Harley was just tell- 
ing you. We believe that this provision is contrary to the law, and 
therefore, invalid. Without furnishing any reasons for maintaining 
this provision in the regulation, VA has refiised to remove it. V/e 
continue to urge VA to amend it so as to comply with the statutes 
and well-established case law. 

On November 18, 1988, President Ronald Reagan simed the Vet- 
erans’ Judicial Review Act into law. This law created an Article I 
Court with exclusive jurisdiction to review final Board of Veterans’ 
Appeals decisions. We welcome the appointment of the Honorable 
William Greene to the Court last year. With this appointment 
brings up one of the major concerns about the Court which is also 
addressed in the bill H.R. 3212. Because six of CVA’s current 
judges were all appointed within one year of each other, their 15- 
year terms will expire near the same time. This will result in the 
retirement of most of the judges and appointment of their succes- 
sors within the same year. 

Provisions for early retirement will stagger the turnover and 
allow the retention of experienced judges on the Court during the 
more orderly retirement and replacement process. AMVETS sup- 
ports H.R. 3212, which amends the law to permit early retirement 
of the Court judges. 
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Another major problem at CVA is the undue delays of veterans’ 
appeals. Under the Court’s rules of practice, an appellant has 30 
days from Court’s notice of filing of the record on appeal to file the 
brief of appellant. The appellee, the Secretary of Veterans Affairs 
has 30 days after he is served with an appellant’s brief to file the 
brief of appellee. Courts t 5 TDically enforce their rules and time lim- 
its strictly. Under the Court’s rules, an appellant or the appellee 
may be granted an extension of time for filing a brief for good 
cause. 

The courts have held that the Government’s excuse of a heavy 
caseload is not a good cause. Yet, the General Counsel has contin- 
ued to routinely request extensions of time. In fact, the General 
Counsel has requested multiple extensions in most cases. The 
Court does not enforce its own rulings and has granted General 
Coxmsel extensions of time, even over the objections of appellants 
who point out the lack of any valid grounds. 

To correct this problem, we believe the Office of General Counsel 
needs additional staffing to assign to representation of the Sec- 
retary in appeals before the Court. We have been suggesting this 
corrective measime for many years. It is apparent, that corrective 
action will never likely be taken unless the Court enforces its own 
rules and orders. This is an issue that Congress can take up in its 
oversight hearing. 

As mentioned earlier, AMVETS supports H.R. 3212 and con- 
gratulates Congress for their support on this important issue. And 
as Judge Nebeker testified earlier, this legislation is imperative to 
keep from the collision course the Court is headed for. 

Mr. Chairman, this concludes my statement and I will be happy 
to answer any questions. 

[The prepared statement of Ms. A’zera ^pears on p. 99.] 

Mr. Quinn. Thank you very much. Mr. Surratt. 

STATEMENT OF RICK SURRATT 

Mr. Surratt. Mr. Chairman and members of the subcommittee, 
good afternoon. I am Rick Surratt with the Disabled American 
Veterans. 

Today’s appeals processes afford veterans better assurances of 
fair and la\^ul decisions on their claims than at any time in the 
modem history of VA. That is not because of changes in the estab- 
lished processes themselves. That is because Congress super- 
imposed judicial review on the existing administrative processes. 
Before judicial review, VA operated its appeals system according to 
its own deep-set institutional views, which unfortunately com- 
promised strict adherence to the law for what VA saw as good prac- 
tice. In many areas the Court of Veterans Appeals has caused the 
Board of Veterans’ Appeals to abemdon self-serving practices and 
return to the letter of the law in deciding veterans’ appeals. Be- 
cause judicial review exists, the Board of Veterams’ Appeals is no 
longer free to ignore veterans’ evidence and legal arguments as it 
once did. The Board is no longer free to follow a set of unwritten 
mles that circumvented the law in many instances. Veterans no 
longer have to accept arbitrary decisions by the Board. 

The Court’s enforcement of the letter of the law has made the 
mere existence of judicial review a more effective deterrent to arbi- 
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trary decisionmaking. This new climate has not only benefited vet- 
erans, however, it has added integrity to the VA system and given 
VA decisions more credibility. That is not to say that all of the 
problems are solved. 

The necessity for more thorough and better-reasoned decisions 
was sure to cause its own problems, such as a slow-down in case 
outputs in the short-term. BVA has shown signs of adjusting to the 
new demands and appears to be recovering from the initial sharp 
decline in case production. BVA has increased efficiency by realign- 
ment of its organizational structure and Congress helped by au- 
thorizing much needed additional staffing. 

However, while quality has improved and production levels are 
reboimding, the Board has not totally cast off its old ways. Despite 
overall improvements, we still see an intolerable number of flawed 
and arbitrary decisions from the Board. The Court still reverses 
and remands a large percentage of the Board’s decisions. That tells 
us that the Board needs to do more to encourage and enforce qual- 
ity. Quality is the key to long-term efficiency and real customer 
service and satisfaction. 

The Court has, on a whole, done an admirable job. We would not 
have seen improvements at BVA if the Comd had subscribed to 
many of the self-serving arguments the VA made before the Court 
or if the Court had been timid in enforcing the law and just rubber- 
stamp BVA’s decisions. However, in those areas where the Court 
has not been firm with the VA, the VA has taken advantage of the 
Court’s leniency. 

For example, appellate rules of practice allow sufficient time for 
the parties to make filings such as briefs. Courts typically grant 
additional time under exceptional circumstances only. 'The Court of 
Veterans Appeals departed from its own rules and the judicial 
precedent in this area of appellate practice and began granting 
VA’s motions for extension of time routinely. VA began by request- 
ing extensions in some cases, then quickly started requesting ex- 
tensions in every case and eventually filed multiple extension mo- 
tions in essentially every case. 

The Court’s laxity in this area sent VA a clear signal that it need 
not be concerned about obeying the Court’s rules, and VA has 
shown no appreciable effort to bring itself into compliance. 

In one of its recent orders the Court noted that VA has filed 
more than 4,000 extension motions in the last year alone. As a con- 
sequence of VA’s failure to correct the problem and the Court’s tol- 
erance of it, veterans with urgent needs suffer additional delays in 
a process that is already protracted. For the Court to extend such 
special treatment to VA and acquiesce in VA’s disobedience of the 
rules of practice makes the court appear biased. Obviously, when 
a court appears biased it loses some of the public’s confidence and 
respect, and its stature is degraded. In many subtle ways, that can 
diminish a court’s effectiveness. 

The DAV and the veterans’ commvmity are concerned about the 
Court’s willingness to let VA delay justice to suit VA’s own pur- 
poses. VA has one promising and positive new initiative to properly 
dispose of appeals. In this early intervention program, the VA Gen- 
eral Counsel’s Office conducts a preliminary screening of cases ap- 
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pealed to the Court to identify the ones that should be remanded 
to BVA and not be defended in the Court. 

Currently, about 20 percent of all the cases reviewed are found 
to warrant such an expedited remand. This avoids the unnecessary 
delay of designating the record on appeal and briefing, alleviates 
the need for a decision by the Court and in the process, conserves 
VA and court resources. 

Unfortunately, VA has apparently not fully embraced this pro- 
gram and has not devoted sufficient resources to ensure its maxi- 
mum effectiveness. To allow thorough review of all the new appeals 
filed each month, VA should devote more personnel to this effort. 

Mr. Chairman, that concludes my statement. 

[The prepared statement of Mr. Surratt appears on p. 104.] 

Mr. Quinn. Thank you, very much. 

Mr. McNeill, thanks for joining us. 

STATEMENT OF JOHN J. MCNEHX 

Mr. McNeill. Good afternoon, Mr. Chairman. 

My remarks will be a synopsis of a more lengthy written state- 
ment, concentrating from that document more on the current state- 
of-affairs in the VA rather than the past history. But history is im- 
portant to the subject, and accordingly, we appreciate that our 
written statement will be made a part of the record. 

We have been asked to talk on two topics. The first is H.R. 3212, 
the “Court of Veterans Appeals Act of 1998.” We agree with all as- 
pects of that proposed le^slation, particularly the institution of a 
staggered retirement option. That will help ensure the mainte- 
nance of judicial experience on the Court. The second subject, con- 
cerning the impact of veterans processing by the court and the 
Board of Vetersuis’ Appeals, is more complex. Quite simply, the im- 
pact has been tremendous, probably beyond any ima^nation at the 
time of the Veterans’ Judicial Review Act of 1988 which established 
the Court. Literally from the inaugural court decision in 1989, the 
Court has been steeped in controversy. Many have opinions wheth- 
er the Court has been good or bad for the veteran. 

Let us be unequivoc^ in our opinion in the VFW — the Veterans’ 
Judicial Review Act of 1988 has been, and is, one of Congress’ most 
important pieces of legislation ever for veterans. 

'The Court has not created new laws or regulations, but has only 
highlighted past VA failures to fairly process claims, mainly from 
the inability to correctly apply the statutes and regulations of 
record through misinterpretation, selective interpretation or 
unawareness. Further, it took a few years of the court’s existence 
for the VA to realize this, and that lack of reedization formed the 
core of the claims processing timeliness and quality difficulties, 
such as the horrendous backlog, the high BVA remand rate, and 
the lengthy processing times for compensation claims. 

That is the negative. The positive is that, because of the Court, 
a veteran now has the best chance ever for a proper and correct 
decision on a claim, as Congress has always intended the system 
to be. Further, VA is now making great strides toward changing 
that historically entrenched culture of autonomy. 

Therefore, we still have hope for the VA. This optimism resides 
primarily in the many initiatives the VBA is undertaking to correct 
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both quality and timeliness deficiencies. Four are absolutely critical 
to us. They are; the pre-discharge examination program for our ac- 
tive duty military; the post-decision review process (and, particu- 
larly, the decision review officer program); the Partner Assisted 
Rating and Development System, commonly known as PARDS; 
and, the out-basing of rating specialists in the VA medical centers. 

The VA has now decided to expand the pre-discharge examina- 
tion program to all military services at an additional 15 sites. This 
is a project that is already paying dividends for the Government. 
For example, the program between the Seattle Regional Office and 
Fort Lewis has been able to establish an average completion rate 
of less than 60 days from the discharge date for a final compensa- 
tion rating. That figure is expected to go much lower as the Re- 
gional Office continues to refine the program. The ultimately goal 
is to give a rating to a veteran immediately upon his discharge. 

Even more important is the quality of the rating decisions as 
part of the pre-discharge program. That quality is easily achieved 
because the VA, through the ready cooperation of the military, has 
a captive audience for their outreach briefings, immediate and 
fresh access to the service medical records, and direct communica- 
tions with the applicants in assisting them in the proper tech- 
niques for filing a claim. 

Post-discharge programs have also been instituted by the VA. 
PARDS was initiated at the St. Petersburg Regional Office with the 
idea of rendering very quick decisions on claims submitted with ac- 
compan 5 dng complete evidentiary documentation. The initial goal 
was 19 days for claims not requiring a compensation and pension 
examination, and 45 days for those that do. The program has now 
progressed so well that the average decision time for a PARDS 
claim is now 5 days. Even better, less than 3 percent of PARDS 
claims in St. Petersburg continue to the beginning appellate stage 
with a Notice of Disagreement. 

The most significant initiative that will eventually impact the 
most on the high remand rate and the quality of regional office de- 
cisionmaking is, in our opinion, the post-decision review process in- 
stituted as part of the ^A’s Business Processing Reengineering. 
This included the important related decisions to delegate difference 
of opinion authority to the regional offices and the establishment 
of the Decision Review Officer. 

While it’s too early to form a conclusive opinion on the possible 
success of the program since it only started last December 1, and 
it’s a 1-year test program, our service officers at the 12 Regional 
Offices test-site locations are already universally praising the po- 
tential of the program as a means to drastically reduce the amount 
of appeals on VA rating decisions. That is because of the early in- 
volvement by the DRO in informally communicating with the vet- 
eran and representative, techniques and requirements to success- 
fully support a claim, and if need be, direct explanation for the rea- 
soning for denial of any claimed issues. 

This is really an expansion of the widely successful Hearing Offi- 
cer program as suggested by both the Veterans’ Claims Adjudica- 
tion Commission in their 1997 report and Congress in review of 
that report. 
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The fourth initiative is one being done essentially on some Re- 
gional Office Directors’ own volition and that is the out-basing of 
rating and adjudication personnel in VA medical centers. This ini- 
tiative, which was first started by the Chicago Regional Office Di- 
rector has objectively shown to basically eliminate the problem of 
inadequate mid/or incomplete compensation and pension examina- 
tions. With inadequate examinations being the significant issue for 
most BVA remands, it would seem reasonable that all Regional Of- 
fice directors will soon adopt this initiative. 

Accordingly, these four initiatives have put the VA on the edge 
of a major breakthrough toward making the agency a model of gov- 
ernment efficiency and service to its clientele. There is one major 
obstacle, however, and if not corrected or checked will sidetrack 
any further forward movement. The BPR initiatives just described 
have occurred, for the most part, through internal diversion of FTE 
resources and at a time when the VBA has also been suffering sig- 
nificant reductions in FTE. 

As an example, lack of available resources is the only reason 
given by Regional Office directors precluding their ability to out- 
base rating personnel in medical centers. Yet, the administration, 
as you just so recognized, Mr. Chairman, came forward with a 125 
reduction as part of their budget proposal this year. That rec- 
ommendation — which we are happy to realize that you, Mr. Chair- 
man, now basically have checked — ^would basically sidetrack any 
BPR initiatives that was undertaken by the VBA. Indeed, a rec- 
ommendation in the 1999 veterans’ independent budget and policy 
is for an increase of 500 FTE for those programs, ^at FTE in- 
crease must be used to place rating specialists in the VA medical 
centers; to increase the number of DROs (Decision Review Offi- 
cers); and, to recruit new veterans’ service representatives to rec- 
tify the past hiring freezes. 

Essentially, Mr. Chairman, while we appreciate that you had in- 
dicated a 175 increase, we still believe that 500 is the figure, and 
that is not a whimsical figure for the reasons that I just stated. 

Thank you. 

[The prepared statement of Mr. McNeill appears on p. 116.] 

Mr. Quinn. Thanks very much for your comments. Mr. Russo. 

STATEMENT OF WILLIAM F. RUSSO 

Mr. Russo. Mr. Quinn, members of the subcommittee, Vietnam 
Veterans of America believes that the staff and Members of the 
Board of Veterans’ Appeals are generally competent and dedicated. 
Nevertheless, the past year without a permanent chairman seems 
to have caused the Board to lose its focus on its mission of provid- 
ingprompt, fair decisions to our Nation’s veterans. 

This past April, the Board’s staff confirmed our assessment that, 
when a case is remanded by the Court of Veterans Appeals back 
to the Board, it takes the Board about 10 months to render a deci- 
sion. This is much longer than the Board takes to render a decision 
in a case coming from the Regional Office. The discrepancy is inex- 
plicable since most court remands are based on a joint-motion or 
are the result of a short-order by the Court. These cases should 
take about a few hours for the Board to decide and to process, not 
10 months. 



50 


We brought this matter to the attention of acting chairman, 
Richard Standefer, and I’m pleased to say that he, that day, dis- 
banded the unit within the Board that was in charge of processing 
these cases. Now, these cases come from the Court back to the indi- 
vidual Board member who erroneously decided them for that Board 
member to make a new decision. 

In addition, we note that this practice and these problems di- 
rectly contravene Congress’ order in the 1994 Veterans’ Benefits 
Improvement Act. In that act. Congress said that all remanded 
cases from the Court back to the Board and then, from the Board 
back to the Regional Office must be given expeditious treatment, 
and Congressman, 10 months is not expeditious treatment. 

Other problems the Board is currently having is that it still gets 
reversed in over half the cases that are appealed up to the Court. 
So the Board is still making major errors in over half of the deci- 
sions that go up to the Court, and that is an unacceptable error 
rate as Mr. Surratt stated. We ask, why is the Board still failing 
in these areas? And our assessment is that the Board is wasting 
its time in other unproductive ways, one of which we’ve talked 
about here today. 

First, the Board reviews every single attorney fee agreement that 
is filed with the VA which is an action that is not required by any 
law or regulation. It’s frankly a waste of the Board’s time. The sec- 
ond example of the Board wasting resources is that within the last 
few months the Board has spent hundreds of hours drafting regula- 
tions that would prohibit the VA irom withholding any attorney 
fees as part of an award to an attorney. 

The VA received over 60 comments from individuals opposing 
these proposed regulations, and that, in itself, shows that these 
regulations were very ill-conceived, and frankly, a waste of time. 
The only thing they might accomplish is to discourage attorneys 
from practicing before the VA. 

One of the champions of Veterans’ Judicial Review, Representa- 
tive Lane Evans of this committee, has introduced legislation which 
would require the VA to pay these contingent attorney fees out of 
past-due benefits. VBA strongly supports this legislation and the 
hard-fought of veterems to hire an attorney if they so choose. 

Now the last area in which we feel the Board is wasting its time 
is in collusion with Group 7 of the VA General Counsel’s Office as 
we’ve talked about here today. If you’ll notice the attachments to 
my testimony, this issue has been discussed among veteran attor- 
neys including articles in the Federal Bar Association’s newsletter 
and it’s been alleged that this practice violates the code of judicial 
conduct and the model rules of professional conduct. We also feel 
it causes the public to lose confidence in the independence of the 
Board. And finally, it’s probably a waste of the Board’s valuable 
time. 

And to follow-up on one of the questions that was asked earlier 
in a statement by the Board that this litigation support group is 
separate and independent from the Board members that make the 
decisions: Based on my personal experience, there is frequently 
turnover of staff between these Board members — or I should say, 
the Board members’ staff— and the litigation support staff. So there 
is definitely an overlap and an exchange of staff, and I believe the 
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Board would be able to confirm that. I would agree with Congress- 
man Filner’s statement that these people working down the hall 
and speaMng with each other about cases, I’m sure that occurs. 
And I noticed the Board did not, in any way, say that this practice 
does not occur or that there’s any rules to prevent that kind of 
conversation. 

With respect to the Court of Veterans Appeals legislation at issue 
today, we do support that. But we feel that there’s additional legis- 
lation that would improve the Court’s handling of cases. Specifi- 
cally, we note that the Court very rarely actually grants benefits 
to a veteran. It’s only happened in a handful of cases over these 
7 years the Court’s been in business. Instead, the Court has usu- 
ally remanded the case back to the Board. And we give suggestions 
in our testimony of ways that the Court’s authority could be ex- 
panded to allow it to more easily grant the benefits outright rather 
than forcing the veteran to wait while his case is on remand. 

In closing, I see that my time is up but, I would like to add that 
Vietnam Veterans of America feels that a lot of these problems in 
the appeals system can be improved or even solved if Congress 
would pass legislation allowing a veteran to hire an attorney of his 
or her choice at the VA Regional Office level and at the Board of 
Veterans’ Appeals. That is part of what judicial review is all about. 
Attorneys are not actively representing veterans because there’s no 
incentive to do so. The Court of Veterans Appeals, there is still a 
pro se rate of over 50 percent, and that’s unacceptable. 

Thank you very much. 

[The prepared statement of Mr. Russo appears on p. 120.] 

Mr. Quinn. Thank you, Mr. Russo, and thank you to all five of 
our witnesses on this panel. 

We’re discussing H.R. 3212 this afternoon, but the discussion has 
gone way beyond all of that, that’s for certain. I appreciate the dis- 
cussion on all of these things that deal with veterans. But we start- 
ed with testimony from Mr. Thomas, this way — I have a question — 
and I’m going to work the opposite way because, Mr. Russo, your 
final comments hit on my question. After reading your testimony 
and the others, while we’re talking about the Office of the General 
Counsel and this counsel and that counsel and court cases and ev- 
er 3 d;hing else, we’ve not really talked about when an attorney could 
become involved. 

It’s my understanding that in the case of a veteran, at least right 
now, his or her own attorney can’t become involved imtil after a 
final Board decision is made. Is that correct, in your opinion? 

Mr. Russo. Correct. 

Mr. Quinn. And so my question was going to be, is it your opin- 
ion that veterans should be allowed to involve his or her attorney 
of choice earlier in the process? You’ve answered that already, I 
think. And further, then my question would be, how early in the 
process before we start wasting veterans or others time and 
money? 

Mr. Russo. Yes, Mr. Chairman, our position is that at least after 
the VA has initially denied a claim. 

Mr. Quinn. Say it again. I’m sorry. 

Mr. Russo. After the VA Regional Office has initially denied a 
claim that the veteran or their dependent ought to be able to hire 
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an attorney. That would avoid a situation where an attorney ob- 
tains, let’s say, a portion of past-due benefits in a case that the vet- 
eran could have filed on his own or with a service organization and 
been automatically granted. But once the VA has denied the claim, 
that veteran should have the right, if they choose, to hire an 
attorney. 

And we’ve talked here about all these lawyers having these back- 
door discussions, the veteran ought to be able to have his own law- 
yer, too. 

Mr. Quinn. Well, and I guess that’s where my question came 
from. And believe me. I’m not a lawyer and I’m not promoting the 
fact that we ought to be a suit society and that you ought to have 
lawyers involved in ever3d;hing you say and do, because in many 
areas, there’s more of that than we need. 

But for all of these coziness questions and collusion questions 
and back-door discussions that the veteran ought to be involved at 
some point, it seems to me, earlier, than after it’s too late it seems 
almost, to me. 

Mr. Russo. Well, that’s right. If the only time you can get a law- 
yer is at the court level, at that stage, as we’ve heard today, it’s 
too late to add any new evidence to the record. And a veteran 
needs to have a lawyer to assist him in gathering the evidence that 
can support his claim whether that’s at the Regional Office or at 
the Board level. 

Mr. Quinn. Correct. And let me just add — thank you, Mr. Russo. 
And I would ask if any of the others want to just comment briefly 
on my question. 

Mr. McNeill, should that be allowed to happen sooner, do you 
think? 

Mr. McNeill. Mr. Chairman, I think that if a veteran wants to 
get his next door neighbor as a representative at the beginning 
stage of a claim, we shouldn’t be presumptuous enough to say they 
should not do that. However, that’s a simple answer to a very com- 
plex problem. Now you have the concerns about who collects the 
money? Who collects the fees? Is the VA going to become a collec- 
tion agency which they are now in a lot of cases? Who is going to 
provide the FTE to do that? How do you provide safeguards in the 
system? So many other questions are involved in that process. 

The fact is that the veteran now is getting involved very, very 
early in the adjudication stage with the Decision Review Officer. 
They do not have to wait to take jurisdiction at the time of NOD. 
They can go immediately upon the rating decision. So that whole 
process has been moved up. But the real critical thing what that 
does is that grabs the veteran and his representative and puts a 
burden on them to have face-to-face direct communications with 
the VA decisionmaker. And all three of them now are acting 
together. 

I would prefer that we start working on the appeals and 
miscommimications earlier in the process before we really became 
concerned about who does what in the appellate phase. 

Mr. Quinn. And in your oral testimony here earlier, too, you did 
point out that, as bad as parts of it sound, it’s probably the best 
it has been, I guess, in some sense. 
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Mr. McNeill. Oh, yes, I think there’s no doubt. I just came back 
from Seattle, and I spent a day at Fort Louis suid they have a com- 
mendation from General Shall Kashwili up on the w^l because he 
went through the predischarge program there. 

Mr. Quinn. Is that right? 

Mr. McNeill. But even more important was the “buck” sergeant 
who said this is the greatest thing that’s happened to him. 

Mr. Quinn. Thank you. 

Mr. Surratt, anything to add? 

Mr. Surratt. Yes, the DAV is opposed to changing the law on 
admitting attorneys, and the reason for that, is that, first of all, en- 
vision the traditional legal process where the fact-finder is passive 
and it’s up to the attorneys on each side to discover the evidence, 
submit that evidence, and plead the law. The administrative proc- 
ess is really much unlike that. In fact, the processes are desimed 
to allow a veteran to receive benefits to which he’s entitled without 
having to pay a lawyer to get them. 

The system is set up where VA has a duty to assist the veteran 
in gathering the pertinent evidence. VA has the ultimate duty to 
ensure that all pertinent laws and regulations are applied. So, the 
VA administrative process is very much unlike the traditional legal 
setting where the fact-finder is passive and doesn’t help in those 
instances. 

We believe this would cause a lot of additional problems. Service 
Officers, who work for veterans’ organizations do a lot of hand 
holding, if you will. Veterans call up; it’s therapeutic. They need 
help in getting their medications — ^lots of things that aren’t fee pro- 
ducing. ^ey get small awards like non-service connected burial al- 
lowance. You would have to wonder if an attorney helped file an 
application for that if the attorney’s fee wouldn’t take up all the 
allowance. 

So, quite frankly, we don’t think veterans ought to have to pay 
for attorneys to get their benefits. And, we think, if you were to do 
that, that would be an admission that the current non-adversarial 
system has essentially fedled. 

Mr. Quinn. And is not at work. 

Mr. Surratt. Right. We’d like to see the system fixed. 

Mr. Quinn. Rather than put anymore burden financially or time- 
wise on a vetersin. 

Ms. A’zera. 

Ms. A’zera. Well, I would just agree with what Rick just said. 

Mr. Quinn. Excuse me. You would just agree or disagree? 

Ms. A’zera. No, I agree with the DAV position on that. 

Mr. Quinn. Thamk you. 

Ms. A’zera. And ^so, in the report of the Chairman on the 
Board of Veterans’ Appeals, if you look in there on statistics in the 
back, the line for attorneys was pretty much the same outcomes 
that they got from the VSO’s representation. So, it doesn’t improve 
the process, and I think it should be a free process. 

Mr. Quinn. Good point. Thank you. 

Mr. 'liiomas. 

Mr. Thomas. I think that I have to agree with Mr. Surratt, also. 
I believe that our VSO’s Service Officers do an exceptional job. 
From a personal note, I know my Service Officers bent over back- 
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wards and went to the nth-degree to try to accommodate, and I 
don’t think a law needs to be changed in that area. 

Mr. Quinn. Okay. Thanks. Very conclusive responses. I appre- 
ciate it. 

Mr. Filner. Thanks, very much. 

Mr. Filner. Just a couple of things very quickly. Several of you 
pointed out that by practice or by their own regulations the Board 
is not bound by the manual circulares. That sounds strange to me. 
But why does the VA argue that — ^what do they say to you when 
you have told them this is strange? 

Mr. Surratt. They really don’t have a good reason. 

Mr. Filner. They have not defended that? 

Mr. Surratt. No, in fact, the Court has ruled in several cases 
that they are bound by manual 

Mr. Filner. Should there be a legislative remedy, then, if they 
are not going 

Mr. Surratt. Well, it certainly would be preferable if the VA 
would just voluntarily amend the rule. But, we’ve asked them to 
do that, and they’ve declined. The legislative remedy could cer- 
tainly fix it. 

Mr. Filner. I’d like to hear what they say because your argu- 
ments sound very persuasive. 

Mr. Surratt. You can’t have a case decided by two different sets 
of rules. 

Mr. Filner. Right. It just soimds obvious to me. 

On the extensions of time, why has that become the practice? 
Why have they said that they are doing that? 

Mr. Surratt. Why has the Government said that? 

Mr. Filner. Yes. 

Mr. Surratt. Because of understaffing and 

Mr. Filner. I was very interested in your defense of the existing 
system without attorneys. Your conception of the system is, as you 
phrased it, an advocate of the veteran, a fact-finder and then, an 
advocate. I don’t know what the law says, but let’s assume that 
you’re right. And I assume up to the Board level, and including the 
Board level, the case argues even more strenuously, there should 
be non-contact between them and the appeal because their’s is an 
adversary process by the way it is set up. 

If your conception of the system is accurate as it was designed 
to be set up, then, you can’t have an advocate or a fact-finder be 
involved, in the telling them what to do later because then, they 
become adversaries. You have transformed them into adversaries. 
So it seems that if your conception is accurate — and, I don’t know 
what the others would say — then, it makes an ever stronger case 
for there to be no collusion or 

Mr. Surratt. I’d like to comment on that, if I may? 

Mr. Filner. Please. 

Mr. Surratt. I once practiced before the court, and admittedly, 
this was a long time ago and the Board may have changed its in- 
ternal procedures. But the attorney for the General Counsel told 
me that the Board member wouldn’t agree to a settlement. Now, 
again, that may have changed. But, I don’t think there’s any neces- 
sity for a conversation be^een the Board, in any sense, and the 
General Counsel because, after all, the Board is supposed to review 
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the record and render a decision that explains itself well-enough to 
where anyone can understand it, including the veteran. And if a 
veteran is supposed to be able to understand the factual and legal 
bases of the decision, certainly, the General Counsel’s attorney 
should be able to. 

Mr. Filner. I agree. One last question: I’m just amazed at the 
percentage of remands. Does someone have it at their fingertips 
what percentage of cases is remanded now? 

Mr. Surratt. From the Board or from the Court? 

Mr. Filner. From the Court to the Board. 

Mr. Surratt. It’s a mixture of some remanded in part, and so 
forth, but it’s a very 

Mr. Russo. Over 50 percent, certainly. 

Mr. Filner. And someone else said there’s only a handful of 
cases in favor of the veteran. So, does that mean 40 to 45 percent 
are against the veteran at the court level — 50 percent remanded 
and 5 percent for the veteran? Is that the case roughly? 

Mr. Surratt. A very few number are really affirmed, that is, the 
BVA’s decision is upheld. I think it’s something like — I have the 
statistics here. I think it’s about — I’m looking at the Court’s report 
here 

Mr. Filner. I guess the only implication or the only conclusion 
I could draw from those statistics — as I heard, remands are based 
on errors or misunderstandings or unclarities or whatever — ^no 
matter what you all have said, at least, as a courtesy to the Board, 
the facts do not seem to indicate that the Board is doing a good 
job. Unless the appeals are such a small percentage of the total 
cases. What percentage of the total cases are appeals? 

Mr. Surratt. Well, it’s a very small number but it’s still a rep- 
resentative sample. I think what we’re saying is that the Board is 
much improved with judicial review as compared to before, but it 
still has a long ways to go, especially when the Court has to re- 
mand over 50 percent of the cases. 

Mr. Filner. It seems to me, as a committee, we have to figure- 
out, and I don’t know the emswer and you can help us later, but 
how do we, beside give them more resources how do we exercise 
our oversight function and try to improve that situation? 

Mr. McNeill. Well, I think you’ve already started with getting 
the 175 FTE increase. I think that’s a big start because I think ev- 
eryone’s overworked in the system. 

But to answer the question — not to defend the VA — ^but we’ve got 
to understand there’s a great time-lag by the time that case gets 
to the Court and then, going off to the Regional Office for a deci- 
sion maybe is 2 to 3 years down the road. And they might have 
made improvements since that time. So we’ve got to consider there 
is a significant time-lag involved. 

I don’t think the issue is so much important for the court re- 
mands as it is for the BVA rememds. I think that’s really the cru- 
cial issue. 

Mr. Filner. And what percentage of that 

Mr. McNeill. That was 45.7 percent in fiscal year 1997. Now it’s 
down to 41 percent for the first half of this year. But that’s far 
from their BPR goal in 2002 of 20 percent. 
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Mr. Quinn. The gentleman’s time is expired. We’re going to yield 
to Mr. Rodriguez. 

Mr. Rodriguez. Let me get back on — my impression was initially 
that 40 percent of the time the judges would spend on appeals. Is 
that correct? At least, that’s what I heard from them, that 40 per- 
cent of their time was spent on appeals. Then, if heilf of them are 
errors, if 50 percent is or in errors, then we’ve got a serious prob- 
lem there. 

The other mention I keep hearing is — and I understand that you 
might need more support, out I’m entitled to so many workers and 
I’ve got about 17 or 18 that we’re entitled. Ten of them are just 
doing casework back home; 25 to 30 percent of them have — they’ve 
got over 200 cases a piece; about 30 percent of them are VA cases 
that, for some reason, the VA staff is not doing the sufScient work 
that needs to be done if the^re coming to us with those problems. 
And I hear you say you need more resources. I can ask for more 
resources, but I don’t think I’m going to get 10 more staff to handle 
that. 

I’m wondering if maybe putting some time limits in some of the 
recommendations to let them know that they need to make a deci- 
sion within a certain period of time when it reaches that court. I 
don’t know what’s appropriate, 6 months or a year — ^versus hav- 
ing — 3 years is ridiculous to wait on an appeal, even a whole year 
for the initial and especially since half of them have some difficul- 
ties and problems. 

Pardon me? 

Mr. Quinn. Excuse me, sir. It’s just that you had asked a ques- 
tion to one of the individuals. 

Mr. Rodriguez. Yes. 

Mr. Russo. I’d like to respond to it, if I may. Congressman, the 
answer is that the law is already on the books with respect to a 
large part of the problem you talked about. And that is the Veter- 
ans’ Benefits Improvement Act, Congress required VA to provide 
expeditious treatment — ^whatever that means — of remanded cases. 
It’s clear based on the statistics that both the Board of Veterans’ 
Appeals and, in fact, the VA Regional Offices are not complying 
with that — they’re just not. 

Mr. Rodriguez. Seem like that is not correct. I’m not an attorney 
but I know that when a system has failed and when the executive 
branch — that’s your area — has also failed to respond we’ve got to 
give them that alternative; go to the judiciary. That is, get an at- 
torney as quickly as possible, if that’s the only recourse, luiless you 
can come up with a better system that’s more responsive. 

Mr. Surratt. Congressman, I would have to say — I will have to 
be a little critical of the court here — but, the Court has the author- 
ity to compel action imreasonably delayed or unlawfully withheld 
imder the All Writs Act. Several parties have brought cases before 
the court to force the VA to do something that it wasn’t doing or 
wasn’t doing after years. Now, the Court’s been very reluctant to 
exercise that authority. Quite frankly, we think they’ve been too 
reluctant. 

Mr. Rodriguez. Legislatively, I don’t know if we can force the 
court to when they get a case that it be dealt with within a certain 
period of time versus the amount of time that 
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Mr. McNeill. I think a lot of the initiatives by the VA are put- 
ting the burden on the VSO’s to be better at their jobs, too. And 
I think that we have to get a three-pointed partnership going here. 
I think that we’ve been kind of, in the past, sitting back and kick- 
ing our heels up and letting the VA nm with the ball and see 
whether they make a decision. 

But, I thhik, legislating untimeliness can be a very dangerous 
thing, especially if you want to get an original compensation deci- 
sion done in 90 days. If you have 91 days, you violate the law. 
Then also, the VSO representative is violating the law and the rat- 
ing specialist is violating the law, and it could be good reasons why 
they don’t get it done in 91 days. The veteran, himself, could have 
missed three C&P examination notices, for example. 

We’ve got to remember too, that the veteran does have a slight 
burden here to respond to the requests from the VA. So, I think 
that probably legislating timeliness can be a very dangerous thing. 

Mr. Rodriguez. I know it is and I would hate for that to occur. 
But, there’s a great deal of frustration out there. The VA hospital 
was surprised to hear the frustration of some of them. You’re wel- 
come to come to any of my hearings in August. I want to have an- 
other 16 like I did last year, and you can hear the darned frustra- 
tion of some of those individuals in terms of having to deal with 
this situation. 

Somehow, we need to come to grips with that. And I can yell that 
I need more staff too, to deal with it, but apparently, the/re com- 
ing to me because the system has failed somewhere in the process. 

Mr. Surratt. The key to solving this whole problem, we’ve main- 
tained, is quality. And if you get it right the first time the re- 
sources they have may very well be adequate to do the job. But 
when you have to do it four or five times to get it, obviously, you’re 
going to overload the system. 

Mr. Rodriguez. And that applies to both the VA documentation 
and the quick, I presume, judge decision on the case. 

Mr. McNeill. Our point about additional resources, in fact, is 
that over the last 3 years the VBA, itself, has suffered well over 
a 2,000 FTE reduction. So, I think, the pendulum has swimg too 
far, is our point. We’ve cut too far. 

Mr. Quinn. Mr. Reyes. 

Mr. Reyes. Thank you, Mr. Chairman. 

I would just like you to comment on my earlier observation that 
it seems like there isn’t any willingness to give out information to 
veterans or their attorneys or their representatives in the context 
of what some of these rights or appeals they might have. 

Mr. McNeill. I think that’s changing a lot. I think with the deci- 
sion review officers, the whole concept is on direct co mmuni cations. 
It’s just not me speaking. It’s our 12 Service Offices at the Regional 
Office sites involved in the DRO process who are praising it. The 
fact is, early involvement and theyre doing it by such things as 
phone calls. Theyil call the veteran up and say come on in, let’s 
talk about what you’re trying to do here. And the face-to-face com- 
munication is a more informalized system that is getting away 
from the old formal system. 
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Time will tell. We’ve still got to the end of November to see how 
the test program fares for the 12 sites. But 1 think that we might 
have something pretty good here. 

Mr. Russo. I’d like to comment on that. Mr. Reyes, to its credit, 
the Board of Veterans’ Appeals has begun putting out a pamphlet 
that it sends to eve^ veteran who appeals his case up there. It’s 
called “Understanding the Appeals Process.” I’m sure Mr. 
Standefer can provide a copy of that document. It explains, in very 
simple language, your appeal rights and, I believe, it includes infor- 
mation on how to expedite your claim if you have important 
circumstances. 

Mr. Surratt. I would just like to comment on expediting the 
claim. I know you had a question about that earlier. Unfortunately, 
most of the appellants before the Board are elderly or very ill. And, 
a large proportion under a standard that, if you’re needy, or you’re 
elderly, or you’re very ill, many of them could request expedited de- 
cisions. Obviously, in certain cases that’s appropriate, but the real 
thing that would solve all of this is to get the quality straightened 
out, and thereby, get the timeliness straightened out, and make de- 
cisions in a reasonable amount of time rather than let them sit for 
the years that you heard acting chairman, Standefer, talk about. 

Mr. Quinn. Before we go to Mr. Mascara, Mr. Rodriguez, I made 
mention that some of that paperwork Mr. Russo talks about in 
terms of pamphlets that have been prepared by the Board of Veter- 
ans’ Appeals may be helpful to you at some of your meetings in Au- 
gust, may be helpful to some of those staff members of yours that 
now have over 200 cases, because I’ve talked to some of them. I 
think you’re tr 3 dng to send some of them down to me down the 
hallway there once in a while. (Laughter.) 

But we’re happy to do that. My Buffalo friends won’t mind. But 
seriously, if there is some paperwork out there that’s helpful, pam- 
phlets, mailings, otherwise, I don’t want to speak for you, it may 
be helpful to get to everybody on the subcommittee with what looks 
like might help you out at some of those town meetings to get some 
folks doing their own work if they’re able to. 

Mr. Mascara. 

Mr. Mascara. Theuik you, Mr. Chairman. 

I resist the temptation to continue to pursue the coziness-bit, but 
having read Mr. Thomas, your statements and after hearing such 
words as, “raises suspicion,” “collusion,” and on page three of Mr. 
Thomas’s statement, one matter that gravely troubles PVA is the 
involvement of the BVA in defense of its decisions before the CVA. 

“Attorneys and VA professional staff. Group 7, cannot agree to a 
joint motion for remand before the Court without first obtaining 
the approval of the BVA. Commimications between the BVA and 
Group 7 are in secret, unavailable to veterans and his or her rep- 
resentatives.” 

I didn’t read this portion last night. And I used the word ex 
parte — and I’m glad to see it here because I used the word prop- 
erly, apparently — that they were meeting without benefit to the 
veterans whose case was being decided. As you say here, “the BVA 
is a quasi-judicial body in its participation in litigation before the 
CVA can be likened to the United States District Court judge at- 
tempting to influence how his or her opinion is decided on appeal 
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to the circuit court. And this sort of ex parte contact is unaccept- 
able under any judicial standard.” 

And the judge took umbrage. But there was no direct affront to 
him and I didn’t mean it that way. But, I’ve read enough last night 
and while I was here today to give me cause for concern about the 
entire procedure. Someone needs to address this. Is it or isn’t it 
happening? And if it is happening, how does that affect the veter- 
ans in their appeals? Does anybody want to comment? 

Mr. Thomas. Well, we’re greatly concerned about that. 'Those are 
our beliefs and this is the reason why we brought it forward to this 
committee in hopes that there will be some investigative process to 
determine whether or not this, in fact, is true. It is our belief that 
it is and, as such, we believe it should be stopped. 

Mr. Mascara. I agree, it’s reprehensible, it’s outrageous, and Mr. 
Chairman, I think we need to pursue this as a member of this 
committee. 

Mr. Quinn. Thank you, Mr. Mascara. And we appreciate your 
preparedness for these meetings — all of us do, we really do. 

Bob Filner and I have just been having a discussion. 'Thank you 
all. This has been a helpful discussion — more of a discussion than 
a hearing. And I want to say thanks to everybody who was in- 
volved here. We follow the rules but sometimes we wander a little 
bit here and there and ask you for information you didn’t come pre- 
pared with and ask people to come to the witness table who weren’t 
prepared to do that. But we only have an interest — I think, all of 
us — and that’s to serve veterans who served their country, in the 
end. 

Bob and I have been talking about having an opportunity to meet 
with the Office of General Counsel over the next couple of weeks 
or so, in our office, not in a hearing setting. We’ll be giving you a 
call to do that. And I absolutely think that we need some follow- 
up on a hearing on this topic to go a little bit further, so we’ll be 
in touch with the members of the subcommittee. 

Also — and I’ll yield to Mr. Rodriguez in just a second — I also 
want to thank the members, Mr. Standefer and others from your 
staff who have remained here this afternoon. Sometimes we get 
those hearings where everybody finishes and runs right out the 
door. To hear this part of the discussion, I know, is helpful to you. 
I know, it’s helpful to us and we appreciate you and your staff and 
others who are with you for sta3dng today. Thanks for doing that. 

Mr. Rodriguez. 

Mr. Rodriguez. Tm not sure exactly where we might be able to 
get this information but I was wondering — and I hope you take it 
in the light that it’s made — but, I recognize, especially those judges 
that run for re-election, there’s always comments about their work 
ethic, and I was just wondering if we could assess, in terms of the 
workload, of maybe some of the judges that are out there and how 
much work they might be doing or not doing in comparison? 

Mr. Quinn. I think staff on the subcommittee could probably 
help you with that. And according to what the members of the first 
panel said here today, they seemed very, very willing to work with 
us for any kind of that information, statistics-wise. 

Anything else? 
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We’re thanking everybody who attended and who helped us with 
questions and answers today. 

We’re adjourned. 

[Whereupon, at 4:15 p.m., the subcommittee adjourned subject to 
the call of the chair.] 
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105th congress w w 'rk O 

2DSBSSIOK H.K.OZIJL 

To amend title 38, United States Code, to revise the provisions of law 
relating to retirement of judg^ of the United States Court of Veterans 
Appeals, to provide for a sta^iered judicial retirement option, to rename 
the Court as the United States Court of Appeals for Veterans Claims, 
and for other purposes. 


IX THE HOUSE OF REPRESEXTATFV^S 

February 12, 1998 

Mr. Stump (for himself and Mr. Evans) (both by request) introduced the 
following bill; which was referred to the Committee on Veterans’ AA^airs 


A BILL 

To amend title 38, United States Code, to revise the provi- 
sions of law relating to retirement of judges of the 
United States Court of Veterans Appeals, to provide 
for a staggered judicial retirement option, to rename 
the Court as the United States Court of Appeals for 
Veterans Claims, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE; REFERENCES TO TITLE 38, 

4 UNITED STATES CODE. 

5 (a) Short Title. — This Act may be cited as the 

6 “Court of Veterans Appeals Act of 1 998”. 

( 61 ) 
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2 

1 (b) References to Title 38, United States 

2 Code. — Except as otherwise expressly provided, whenever 

3 in this Act an amendment or repeal is expressed in terms 

4 of an amendment to, or repeal of, a section or other provi- 

5 sion, the reference shall be considered to be made to a 

6 section or other provision of title 38, United States Code. 

7 TITLE I— ADMINISTRATIVE PRO- 

8 VISIONS RELATING TO THE 

9 COURT 

10 SEC. 101. AUTHORITY TO PRESCRIBE RULES AND REGULA- 

1 1 TIONS. 

12 Section 7254 is amended by adding at the end the 

13 following new subsection: 

14 “(f) The Court may prescribe rules and regulations 

15 to earn’ out this chapter.”. 

16 SEC. 102. CALCULATION OF YEARS OF SERVICE AS A 

17 JUDGE. 

18 Section 7296(b) is amended by adding at the end the 

1 9 following new paragraph; 

20 “(4) For purposes of calculating the years of sen’ice 

21 of an individual under this subsection and subsection (c), 

22 only those years of service as a judge of the Court shall 

23 be credited. In determining the number of years of such 

24 service, that portion of the aggregate number of years of 

25 such service that is a fractional part of one year shall be 
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3 

1 disregarded if less than 6 months and shall be credited 

2 as a full year if 6 months or more.”. 

3 SEC. 103. LJMrrATION ON COST.OF-LrVING ADJUSTMENT TO 

4 retired pay. 

5 Section 7296 is amended by adding at the end the 

6 following new subsection: 

7 “(1)(1) If a cost-of-living adjustment provided by law 

8 to be made to the retired pay payable under this section 

9 of a retired chief judge of the Court would (but for this 

10 subsection) result in the retired pay of that retired chief 

11 judge being in excess of the annual rate of pay in effect 

12 for the chief judge of the court as provided in section 

13 7253(e)(1) of this title, such ai^ustment may be made 

14 only in such amount as results in the retired pay of the 

15 retired chief judge being the same as that annual rate of 

16 pay (as in effect on the effective date of such acjjustment). 

17 “(2) If a cost-of-living ac^ustment provided by law 

18 to be made to the retired pay payable under this section 

19 of a retired judge (other than a retired chief judge) of 

20 the Court would (but for this subsection) result in the re- 

21 tired pay of that retired judge being in excess of the an- 

22 nual rate of pay in effect for judges of the court as pro- 

23 vided in section 7253(e)(2) of this title, such adjustment 

24 may be made only in such amount as results in the retired 

25 pay of the retired judge being the same as that annual 
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1 rate of pay (as in effect on the effective date of such ad- 

2 justment).”. 

3 SEC. MM. SURVIVOR ANNUITIES. 

4 (a) Electio.n’ To PARTiaPATE. — Subsection (b) of 

5 section 7297 is amended in the first sentence by inserting 

6 before the period the foUowi^; “or within 6 months after 

7 the date on which the judge marries if the judge has re- 

8 tired under section 7296 of this title”. 

9 (b) Reductio.v op Contributions op Active 

10 Judges. — (1) Subsection (c) of such section is amended 

11 by striking out “3.5 percent of the judge’s paj’” and in- 

12 serting in lieu thereof “2.2 percent of the judge’s salary' 

13 received under section 7233(e) of this title, 3.5 percent 

14 of the judge’s retired pay received under section 7296 of 

15 this title when the judge is not serving in recall status 

16 under section 7257 of this title, and 2.2 percent of the 

17 judge’s retired pay' received under such section 7296 when 

18 the judge is serving in recall status under such section 

19 7257”. 

20 (2) The amendment made by paragraph (1) shall 

21 take effect on the first day of the first pay period begin- 

22 ning on or after January' 1, 1995. 

23 (c) Interest Payments. — Subsection (d) of such 

24 section is amended — 

25 (1) by' inserting “(1)” after “(d)”; and 


•HBSni IB 



65 


5 

1 (2) by adding at the end the following new 

2 paragraph: 

3 “(2) If a judge has previously performed a period of 

4 service as a judge, or has performed service as a judicial 

5 official (as defined under section 376(a)(1) of title 28), 

6 a Member of Congress, or a congressional employee, the 

7 interest required under the first sentence of paragraph (1) 

8 shall not be required for any period — 

9 “(A) during which a judge was separated from 

10 all such service; and 

11 “(B) during which the judge was not receiving 

12 retired pa 3 ’ or a retirement annuity based on service 

13 as a judge or as a judicial official.”. 

14 (d) Service Euoibility. — ( 1) Subsection (f) of 

15 such section is amended — 

16 (A) in the matter in paragraph (1) preceding 

17 subparagraph (A) — 

18 (i) bj’ striking out “at least 5 years” and 

19 inserting in lieu thereof “at least 18 months”; 

20 and 

21 (ii) bj" striking out “last 5 years” and in- 

22 sorting in lieu thereof “last 18 months”; and 

23 (B) by adding at the end the following new 

24 paragraph: 
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1 “(5) If a judge dies as a result of an assassination 

2 and leaves a survivor or survivors who are entitled to re- 

3 ceive annuity benefits under this section, the matter in 

4 paragraph (1) preceding subparagraph (A) shall not 

5 apply.”. 

6 (2) Subsection (a) of such section is amended — 

7 (A) in paragraph (2), by inserting “who is in 

8 active service or who has retired under section 7296 

9 of this title” after “Court”; 

10 (B) in paragraph (3), by striking “7296(c)” 

11 and inserting “7296”; and 

12 (C) by adding at the end the following new 

13 paragraph: 

14 “(8) The term ‘assassination’ means the killing of a 

15 judge that is motivated by the performance by that judge 

16 of the judge’s official duties.”. 

17 (e) Age Requiremext of SuRtTvixo Spouse. — 

18 Subparagraph (A) of subsection (f)(1) of such section is 

19 amended by striking out “or following the surviving 

20 spouse’s attainment of the age of 50 years, whichever is 

21 later”. 

22 (f) COLA FOR SuRvwoR Axxitities. — Subsection 

23 (o) of such section is amended to read as follows: 

24 “(o) Each survivor annuity payable from the retire- 

25 ment fiind shall be increased at the same time as, and 
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1 by the same percentage by which, annuities payable from 

2 the Judicial Survivors’ Annuities Fund are increased pur- 

3 suant to section 376(m) of title 28.”. 

4 SEC. 105. EXEMPTION OF RETIREMENT FUND FROM SE- 

5 QUESTRATION ORDERS. 

6 Section 7298 is amended by adding at the end the 

7 following new subsection: 

8 “(g) For purpose of section 255(g)(1)(B) of the Bal- 

9 aneed Budget and Emergency Deficit Control Act of 1985 

10 (2 U.S.C. 905(b)(1)(B)), the retirement fund shaU be 

1 1 treated in the same manner as the Court of Federal 

12 Claims Judges’ Retirement Fund.”. 

1 3 SEC. 100. LIMITATION ON ACTIVITIES OF RETIRED JUDGES. 

14 (a) I.v General. — C hapter 72 is amended by adding 

15 at the end the following new section: 

1 6 **§ 7299. Limitation on activities of retired judges 

17 “If a retired judge of the Court (as defined in section 

18 7257(a)(2) of this title) in the practice of law represents 

19 (or supervises or directs the representation of) a client in 

20 making any claim relating to veterans’ benefits against the 

21 United States or any agency thereof, the retired judge 

22 shall forfeit all rights to retired pay under section 7296 

23 of this title or under chapter 83 or 84 of title 5 for the 

24 period beginning on the date on which the representation 
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1 begins and ending one year after the date on which the 

2 representation ends.”. 

3 (b) Clerical Amexdmext. — T he table of sections 

4 at the beginning of chapter 72 is amended by adding at 

5 the end the follo\^•ing new item: 

“7299. Limitation on aetuities of retired judges.”. 

6 TITLE II— STAGGERED RETIRE- 

7 MENT AND RECALL PROVI- 

8 SIGNS 

9 SEC. 201. STAGGERED RETIREMENT. 

10 (a) Retiremen'T Authorized. — One eligible judge 

1 1 each year shall be eligible to retire under this section start- 

12 ing in the year 1999 and ending in the year 2003. 

13 (b) Eligible Judges. — 

14 (1) Definition of eligible judge. — For 

15 purposes of this section, an eligible judge is an indi- 

16 vidual who — 

17 (A) is an associate judge of the United 

18 States Court of Appeals for Veterans Claims 

19 who has at least 10 years of service creditable 

20 under section 7296 of title 38, United States 

21 Code; 

22 (B) has made an election to receive retired 

23 pay under section 7296 of such title; 

24 (C) has at least 20 years of service aUow- 

25 able under section 7297(1) of such title; 
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1 (D) is at least 55 years of age; and 

2 (E) has years of age, years of service ered- 

3 itable under section 7296 of such title, and 

4 years of service allowable under section 7297(i) 

5 of such title not creditable under section 7296 

6 of such title, that total at least 80. 

7 (2) Multiple eugible judges. — I n the case 

8 of a year in which more than one eligible judge pro- 

9 vides notice in accordance with subsection (c), the 

10 judge w’ho is eligible to retire in that year shall be 

1 1 the judge who has the greatest seniority as a judge 

12 of the United States Court of Appeals for Veterans 

13 Claims of the judges who provide such notice. 

14 (c) Notice. — A judge w'ho desires to retire under 

15 subsection (d) shall provide the President and the chief 

16 judge of the United States Court of Appeals for Veterans 

17 Claims with written notice to that effect not later than 

18 April 1 of any year specified in subsection (a). Such notice 

19 shall specify the retirement date in accordance with sub- 

20 section (d). Notice provided under this subsection shsdl be 

21 irrevocable. 

22 (d) Retirement. — A judge who is eligible to retire 

23 under subsection (a) shall retire during the fiscal year in 

24 which notice is provided pursuant to subsection (c), but 

25 not earlier than 90 days after the date on w'hich such no- 
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1 tice is provided. Such judge shall be deemed, for all pur- 

2 poses, to be retiring under section 7296(b)(1) of title 38, 

3 United States Code, except that the rate of retired pay 

4 for a judge retiring under this section shall, on the date 

5 of such judge’s separation from service, be equal to the 

6 rate described in section 7296(c)(1) of such title multi- 

7 phed by the percentage represented by the fraction in 

8 which the numerator is the sum of the number represented 

9 by years of service as a judge of the United States Court 

10 of Appeals for Veterans Claims creditable under section 

11 7296 of such title and the age of such judge, and the de- 

12 nominator is 80. 

13 (e) Duty of Actuary. — S ection 7298(e)(2) is 

14 amended — 

15 (1) by redesignating subparagraph (C) as sub- 

16 paragraph (D); and 

17 (2) by inserting after subparagraph (B) the fol- 

18 lowing new subparagraph: 

19 “(C) For purposes of subparagraph (B) of this para- 

20 graph, the term ‘present value’ includes a value deter- 

21 mined by an actuary with respect to a payment that may 

22 be made under subsection (b) from the retirement fund 

23 within the contemplation of law.’’. 
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1 SEC. 202. RECALL OF RETIRED JUDGES. 

2 (a) In Gen’ERAL. — C hapter 72 is further amended by 

3 inserting after section 7256 the following new section: 

4 “§ 7257. Recall of retired judges of the Court 

5 “(a)(1) A retired judge of the Court may be recalled 

6 for further service on the Court in accordance with this 

7 section. To be eligible to be recalled for such service, a 

8 retired judge must provide to the chief judge of the Court 

9 notice in writing that the retired judge is available for 

10 such service and is willing to be recalled under this section. 

11 “(2) For the purposes of this section, a retired judge 

12 is a judge of the Court of Veterans Appeals who retires 

13 from the Court under section 7296 of this title or under 

14 chapter 83 or 84 of title 5. 

15 “(b) The chief judge may recall a retired judge upon 

16 written certification by the chief judge that substantial 

17 service is expected to be performed by the retired judge 

18 for such period as determined by the chief judge to be 

19 necessary’ to meet the needs of the Court. Any such recall 

20 may only be made with the agreement in writing of the 

21 retired judge. 

22 “(c) A retired judge who is recalled under this section 

23 may exercise all of the powers and duties of the office of 

24 a judge in active service. 

25 “(d) A retired judge who is recalled under this section 

26 shall be paid, during the period for which the judge serves 
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1 in recall status, pay at the rate of pay in effect under sec- 

2 tion 7253(e) of this title for a judge performing active 

3 service, less the amount the judge is paid in retired pay 

4 under section 7296 of this title or an annuity under the 

5 applicable provisions of chapter 83 or 84 of title 5. 

6 “(e) Except as provided in subsection (d), a judge 

7 who is recalled under this section who retired under the 

8 provisions of chapter 83 or 84 of title 5 shall be considered 

9 to be a reemployed annuitant under that chapter. 

10 “(f) Nothing in this section may be construed to af- 

11 feet the ri^t of a judge who retired under chapter 83 

12 or 84 of title 5 to serve as a reemployed annuitant in ac- 

13 eordance with the provisions of title 5.”. 

14 (b) Clerical Amendment. — The table of sections 

15 at the beginning of chapter 72 is amended by inserting 

16 after the item relating to section 7256 the following new 

17 item: 

*‘7237. Reeall of retired jud^ of the Coart.**. 

18 TITLE in— RENAMING OF COURT 

19 SEC. Ml. RENAMING OF THE COURT OF VETERANS AP. 

20 PEALS. 

21 (a) In General. — The United States Court of Vet- 

22 erans Appeals is hereby renamed as, and shall hereafter 

23 be known and designated as, the United States Court of 

24 Appeals for Veterans Claims. 
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1 (b) Section 7251, — Section 7251 is amended by 

2 striking out “United States Court of Veterans Appeals” 

3 and inserting in lieu thereof “United States Court of Ap- 

4 peals for Veterans Claims”. 

5 SEC. 302. CONFORMING AMENDMENTS. 

6 (a) CoNFORinxG Ame.ndments to Title 38. — 

7 (1) The foUowng sections are amended by 

8 striking out “Court of Veterans Appeals” each place 

9 it appears and inserting in beu thereof “Court of 

10 Appeals for Veterans Claims”: sections 5904, 

11 7101(b), 7252(a), 7253, 7254, 7255, 7256, 7261, 

12 7262, 7263, 7264, 7266(a)(1), 7267(a), 7268(a), 

13 7269, 7281(a), 7282(a), 7283, 7284, 7285(a), 7286, 

14 7291, 7292, 7296, 7297, and 7298. 

15 (2)(A) The heading of section 7286 is amended 

16 to read as follows: 

17 “§ 7286. Judicial Conference of the Court”. 

18 (B) The lieading of section 7291 is amended to 

19 read as follows: 

20 “§ 7291. Date when Court decision becomes final”. 

21 (C) The heading of section 7298 is amended to 

22 read as follows: 

23 “§ 7298. Retirement Fund”. 

24 (3) The table of sections at the beginning of 

25 chapter 72 is amended as follows: 
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1 (A) The item relating to section 7286 is 

2 amended to read as follows: 

“7286. Judicial Conference of the Court.”. 

3 (B) The item relating to section 7291 is 

4 amended to read as follows: 

“7291. Date when Court decision becomes final.”. 

5 (C) The item relating to section 7298 is 

6 amended to read as follows: 

“7298. Retirement Fund ”. 

7 (4)(A) The heading of chapter 72 is amended 

8 to read as follows: 

9 “CHAPTER 72— UNITED STATES COURT OF 

10 APPEALS FOR VETERANS CLAIMS”. 

1 1 (B) The item relating to chapter 72 in the table 

12 of chapters at the beginning of title 38 and the item 

13 relating to such chapter in the table of chapters at 

14 the beginning of part V are amended to read as fol- 

15 lows: 

“72. United States Court of Appeals for Veterans Claims 7251.”. 

16 (b) COXFOR.\U.XG AV1E.ND.ME.VTS TO OTHER LAWS. — 

17 (1) The following provisions of law are amended 

18 by striking out “Court of Veterans Appeals” each 

19 place it appears and inserting in lieu thereof “Court 

20 of Appeals for Veterans Claims”: 

21 (A) Section 8440d of title 5, United States 

22 Code. 
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1 (B) Section 2412 of title 28, United States 

2 Code. 

3 (C) Section 906 of title 44, United States 

4 Code. 

5 (D) Section 109 of the Ethics in Govem- 

6 ment Act of 1978 (5 U.S.C. App.). 

7 (2) (A) The heading of section 8440d of title 5, 

8 United States Code, is amended to read as follows: 

9 “§ 8440d. -Judges of the United States Court of Ap- 

10 peals for Veterans Claims”. 

11 (B) The item relating to such section in the 

12 table of sections at the beginning of chapter 84 of 

13 such title is amended to read as follows: 

“8440d. Judges of the United States Court of Appeals for Veterans Claims.”. 

14 (c) Other Legal References. — ^A ny reference in 

15 a law, regulation, document, paper, or other record of the 

16 United States to the United States Court of Veterans Ap- 

17 peals shall be deemed to be a reference to the United 

18 States Court of Appeals for Veterans Claims. 

O 
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Honorable Jack Quinn 
Remarks 

Oversight Hearing 
on the operations of the 

Court of Veterans Appeals, the Board of Veterans Appeals and 
H.R. 3212 


Good Morning. The Subcommittee will come to order. 

We are here today to receive testimony relating to the operations 
of the court of veterans Appeals and the Board of Veterans 
Appeals. 

These are two institutions that generate significant interest when 
the topic of claims processing arises. The Board is empowered to 
provide de novo review of any case and the Court functions as an 
appellate body, reviewing records as designated by the Board. 

It is no secret that there are problems with claims processing. 

The VA has recently recalculated its accuracy and processing 
times at the Regional Offices and has concluded that things are 
worse than previously thought. In short, it is taking longer to work 
a claim and the error rates are significant. Part of this issue is 
that VBA does not have sufficient personnel to do the job. That is 
why the VA Committee has opposed the President’s proposal to 
cut 125 FTEE in FY 1999 and recommended funding for an 
additional 175 personnel to the Budget Committee. 

The upshot of the problems at the regional offices is more people 
file appeals to the Board, and by extension, the Court. As a 
result, the waits for a case under appeal have been enormous, 
taking several years. We must figure a way to do the job right the 
first time. I suspect if there were no remands because of poor 
development or outright mistakes, the Regional Offices would not 
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be facing the current untenable situation. I believe VBA must 
automate its decision process, get the service officers more 
involved up front and communicate better with the veteran. Let’s 
face it; a veteran may disagree with a decision, but if that decision 
has been timely and done by an organization noted for the quality 
of its work, that veteran is less likely to appeal. 

I would note that the Board’s statistics have improved over the 
dark days of 1993 and 1994. Congress has provided them with 
additional personnel and they have reorganized to what appears 
to be a more efficient and accountable system of deciding claims. 

From a Member’s perspective, we don’t hear much about the 
Court. I note we have a bill before us today that will make some 
changes to the way the Court manages itself and I am eager to 
hear from all the witnesses about H.R. 3212, the Court and the 
Board. 

I know the Ranking Member is interested in this issue and I will 
now yield to him for any remarks he may have. 


Do any other members have opening remarks? 


Could we have the first panel please. We are honored to have 
the Honorable Frank Q. Nebeker, Chief Judge of the Court of 
Veterans Appeals appearing today, as well as the Honorable 
Richard Standefer, Acting Chairman of the Board of veterans 
Appeals. Welcome, and Could we begin with Judge Nebeker. 

Thanks to each of you. 


I will now yield to Mr. Filner for any questions he may have. 
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Do any other members have questions? 


Our second panel is composed of representative of several 
veterans service organizations. Mr. Rick Surratt is here from the 
DAV, Mr. Bill Russo is from the WA, Ms. Veronica A’Zera will 
testify on behalf of AMVETS, Mr. Sid Daniels represents the 
VFW, and finally, Mr. Harley Thomas will speak on behalf of the 
PVA. Please proceed in any order you desire. 

Thank you. 


I will now yield to Mr. Filner for any questions he may have. 


Do any other members have questions? 


1 want to thank each of today’s witnesses for appearing. 
Congressional hearings are difficult to prepare and I am sure I 
speak for all of the members in expressing our gratitude. I would 
remind Members that on the 18“’ we will hold a combined hearing 
and markup of several bills, including H.R, 3212. The hearing is 
adjourned. 
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OPENING STATEMENT OF HONORABLE BOB FILNER 
SUBCOMMITTEE ON BENEFITS HEARING ON THE 
BOARD OF VETERANS APPEALS, THE COURT OF 
VETERANS APPEALS, AND REVIEW OF H.R. 3212 
JUNE 10, 1998 - 2:00 PM - 334 CHOB 

Thank you, Mr. Chairman. I'm looking forward to 
hearing about the operations of the Court of Veterans 
Appeals and the Board of Veterans Appeals and to any 
actions needed to assure our veterans that their claims 
are being handled in a just, fair and timely manner. I also 
understand that we will be hearing some suggestions for 
changes regarding the retirement benefits for the judges of 
the Court of Veterans Appeals. It is important that the 
benefits provided to judges of this court be comparable to 
those of other similar judges, if we are to attract high 
quality candidates for these important positions. 

I am particularly interested in hearing from the Board of 
Veterans Appeals with regard to issues raised by 
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representatives of the veterans’ service organizations who 
will be testifying today. Veterans deserve to have their 
cases decided fairly. They also deserve to be served by 
a system which is perceived as fair, timely and just. Many 
years ago, General Omar Bradley stated “We are dealing 
with Veterans , not with procedures; With their problems, 
not ours.” The procedures, which are used to adjudicate 
claims, are designed to achieve justice for our Nation’s 
veterans. They must be employed in a way which will 
achieve that end. 

Therefore, I am concerned when I read testimony 
alleging that Members of the Board of Veterans Appeals 
becoming actively involved, albeit behind the scenes, in 
the litigation of cases at the Court of Veterans Appeals. 1 
am concerned when I hear that it takes several years to 
adjudicate an appeal filed with the Board of Veterans 
Appeals, and that recommendations for implementing 
changes in procedures are ignored. I am concerned 
when I hear that attorneys are reluctant to represent 
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veterans because of the perceived unfairness and delay in 
paying attorney’s fees which the veteran has agreed to 
pay a properly retained attorney. 

I hope that today's hearing will address these concerns 
as well as concrete steps to addressing them. 

I thank you all for being here today and look forward to 
today’s testimony. 
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OPENING REMARKS FOR BENEFITS SUBCOMMITTEE ON 6/10/98 

Thank you Mr. Chairman. As the son of a World War I veterans who won a silver 
star for gallantry in action and the brother of four who served in World War II and 
my own service in the United States Army. I am tmly troubled by the excruciating 
process a veteran must be subjected to when trying to receive service connected 
disability compensation. 

My office receives a high number of requests from veterans who need assistance 
with the process. The initial application process at the regional office for benefits 
is usually followed by several denials and appeals. A possible hearing at the 
local level, and appeal to the Board of Veterans Appeals and other delays as the 
case wends its way through the bureaucratic maze could lead to many years of 
frustration before a final resolution. 

So after waiting as many as four years for a decision, the case is back at the local 
level, where it began. Chances are great, in that time period, that the veteran’s 
medical condition has worsened and new medical evidence will need to be 
obtained. And in some cases the veteran has died while awaiting a decision. 

This painful process frustrates me and frustrates my staff. I can only imagine 
what my constituent feels. And I shudder to think of the veterans who try to work 
through the system on their own, with no assistance. 
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I am also concerned that the staff of the Board of Veterans’ Appeals and the staff 
of the Court of Veterans Appeals might have a relationship that has been said to 
be too cozy. I understand when the veteran files a claim the Board is sympathetic 
to his claim, but if a denial of the claim leads to an appeal, the veteran and the 
Board become adversaries. I find It hard to believe that there is no discussion 
between the two staffs about the cases, without the presence of the veteran 
and/or his attorney. 


Throughout this process, let’s ask ourselves, how many lawyers, doctors, 
government staff, and other personnel have touched this case? How much time, 
money and effort have been exhausted while the veteran still waits for a 
resolution? THIS IS INTOLERABLE! We must improve the process and rise 
above what appear to be, at minimum, an appearance of collusion in the process. 
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QUESTIONS FOR PANEL ONE-THE BVA AND CVA 

Why can’t a higher tier of review be established at the local level to avoid cases 
going to the BVA? 

Wili you explain in detail what the process is of a case from the time it is filed at 
the county level until its finai resoiution? 

What is the relationship between the staff of the Court of Veterans Appeals and 
the staff of the Board of Veterans’ Appeals? 

What can be done to make the regional center more conducive to making final 
decisions? Why can’t regionai offices have more flexibility in reaching decisions? 
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FOR RELEASE ON DELIVERY 
Expected at 10:00 A.M. EDT 
June 10, 1998 


STATEMENT OF 

HONORABLE FRANK Q, NEBEKER 
CHIEF JUDGE, U.S. COURT OF VETERANS APPEALS 
FOR PRESENTATION BEFORE THE 
SUBCOMMITTEE ON BENEFITS 
COMMITTEE ON VETERANS' AFFAIRS 
U.S. HOUSE OF REPRESENTATIVES 
JUNE 10, 1998 


MISTER CHAIRMAN AND DISTINGUISHED MEMBERS OF THE SUBCOMMITTEE: 

On behalf of the Court, I appreciate the opportunity to provide this statement on 
H.R. 3212, a bill to revise provisions of law relating to the judges on the Court, and for other 
purposes. The proposed legislation would make the retirement and survivors' annuity plan for 
Court of Veterans Appeals judges comparable to that available to other federal judges, ensure 
institutional continuity by providing for staggered retirement for judges who meet certain 
eligibility criteria, institute a mechanism which would permit the recall of any retired judge in the 
event of a caseload crisis, and rename the Court as the "United States Court of Appeals for 
Veterans Claims." I will briefly set out the rationale for the major provisions of these legislative 
changes. 

Fitst, I believe that the proposed legislation is required to place Court of Veterans Appeals 
judges on a comparable footing in relation to the judges of other federal courts, as concerns a 
retirement and survivors' annuity plan. In so doing, this legislation would carry out the intent 
expressed by Congress when it established the Court, which is that the Court function as a part 
of the federal judiciary. 

The Court was created nearly ten years ago under Article I of the U.S. Constitution, and 
it is beyond dispute that Congress intended the Court to function as an independent judicial entity. 
That intent is reflected in the language of the Veterans' Judicial Review Act of 1988 (VJRA) and 
subsequent amendments. Furthermore, both the House and Senate reports accompanying the 



86 


compromise bill that became the VJRA, as well as statements on the floor of both Houses on that 
bill, demonstrate clear legislative intent to establish the Court of Veterans Appeals as "a truly 
independent [AJnicle I, specialty court.” 134 Cong. Rec. 31,461 (1988) (floor statement of Sen. 
Cranston on compromise measure that became VJRA)); see also 134 Cong. Reg. 31,465-66 
(statement of Sen. Cranston containing further references to Court as "independent entity" and 
"independent tribunal”); 134 Cong. Rec. 31,770 (1988) (statement of Rep. Montgomery on 
compromise measure stating that bill, as crafted, "will allow an independent review by a court"); 
134 Cong. Rec. 31,788 (1988) (statement of Rep. Edwards concerning nattire and powers of Court 
of Veterans Appeals). In short, the Court has judicial powers and its judges have judicial 
responsibilities, comparable to those throughout the federal judiciary. 

Furthermore, the stated intent of Congress was that, commensurate with these powers and 
responsibilities, a retirement and survivors’ annuity plan be established "comparable to that 
available to other Federal judges" (House Committee Report), which would place the new Court 
"on a comparable footing in this regard in relation to other Federal courts" (Senate Committee 
Report). See H.R. Rep. No. 189, 101st Cong., Isl Sess. 4 (1989); S. Rep, No. 86, 101st Cong., 
1st Sess. 23 (1989). The proposed legislation would achieve that goal. The legislation, while not 
selecting the most favorable elements of the various plans, would permit the Court's judges to 
achieve parity with Bankruptcy and Magistrate Judges. 

For example, the changes to the Court's survivors' annuity program would make it 
comparable to the Joint Survivors' Annuity System (JSAS) available to the judges of four different 
courts, including Bankruptcy and Magistrate Judges. None of the changes, including that relating 
to the contributions required of judges, would make the Court's survivors' atmuity program more 
favorable than JSAS. Because the Court's present system provides too few benefits at too much 
cost, only one judge has ever elected participation and only upon the unfortunate circumstance of 
learning, before his death in 1996, that he had a short-term terminal illness. In only such a 
circumstance, where a judge's survivor could receive benefits after just a brief period of 
participation, does enrollment make sense. Besides encouraging enrollment by other judges of the 
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Court, enactment of section 104 of H R. 3212 would be of particular benefit to the widow of the 
deceased judge because it would rectify the disparity between her survivor annuity and the 
annuities of survivors of other federal judges, including Bankruptcy and Magistrate fudges, 

I will mm now to the reason for the staggered retirement provision contained in section 201 
of H.R. 3212. 1 think it was well expressed by my newest colleague. Judge William Greene, in 
a talk he gave a few days ago to the Veterans Law Section of the Federal Bar Association. The 
Section's members had expressed an interest in hearing him talk about his confirmation process. 
He outlined its steps and noted that the process of filling the vacancy created by Judge Hart 
Mankin's death had taken eighteen months. He then commented that the five other associate 
judges and the Chief Judge would all have terms that expired at about the same time. He said that 
he could envision a day, sometime in 2005, when he would walk into the Court, look around, and 
realize that he was there all by himself. 

He got a chuckle from his audience, but he was not speaking for comic effect. In fact, my 
fifteen-year term and those of five of the Court's associate judges all expire within approximately 
fifteen months of each other, between May 2004 and August 2005. I want to state first that 1 
intend to complete my term. Assuming that all of these judges complete their terms, and that none 
of the three judges who will be under age 65 at that time is reappointed, the Court could have at 
least five and very possibly six simultaneous vacancies during 2005. Given the length of time 
likely to be involved in the nomination and confirmation process, and the fact that 2004 is a 
presidential election year, the vacancies could be lengthy. 

There are several other possible scenarios that could occur. I will outline the most likely. 
Assuming the application of the "Rule of 80" <age plus years of service equals 80; fliis is the 
general standard governing retirement of federal judges), and no reappointments, four associate 
judges would retire within 11 months of each other, between September 2004 and August 2005. 
(The fifth associate judge will be eligible for retirement under the Rule of 80 in November 2002.) 
Put another way, three of the Court’s judgeships would be vacated in 2004 (my term and those of 
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two associate judges), and two additional associate judgeships would be vacated during the first 
8 months of 2005. Thus, under this assumption, it is quite possible that the Court would have five 
simultaneous vacancies in 2005. 

Alternatively, assuming the reappointment of the three judges who will not be 65 years of 
age at the expiration of their 15-year terms, under the application of the Rule of 80, they would 
be eligible to retire between May 2006 and July 2007, thus likely creating three simultaneous 
vacancies. 

The provisions of title II of H.R. 3212 would permit staggered retirement and provide a 
practical incentive to judges who became eligible to exercise that option. Under the provisions 
of H.R. 3212, eligibility would be staggered. Precedent exists in three other Article I Courts for 
retirement based on completion of less than the full statutory term of service, and there are a 
number of other provisions applicable to Article III and to other Article I courts that permit 
retirement where less than a full judicial term has been completed. The staggered retirement of 
associate Judges presently participating in the Court's retirement system would create an estimated 
actuarially accrued liability of approximately $270,000 in the judges' retirement fund, amortizable 
under actuarial methodology at approximately $24,000 per year over 20 years. 

Moreover, the provision permitting recall would allow me to call upon retired judges, with 
their consent, when need arose. With the Court's increasing caseload and the potential problems 
surrounding near simultaneous retirements of judges, such as would be more likely without the 
proposed legislation, this provision makes sense. All Article 111 and Article I judges, except 
Bankruptcy and Magistrate Judges and this Court's judges, have specific provisions for both senior 
status and postretirement judicial service. Bankruptcy and Magistrate Judges, as is the case with 
judges of the U.S. Court of Appeals for the Armed Forces, have a specific provision for recall 
upon consent. This provision would be both a further step toward the goal of comparability that 
Congress intended, and an option that would enable me or any future Chief Judge to deal 
expeditiously with a temporary spike in caseload. 
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Finally, I will briefly address the provisions of Title III, which would rename the Court 
as the United States Court of Appeals for Veterans Claims. The name change, I believe, would 
give full voice to the express intent of Congress by making it crystal clear that the Court is an 
independent judicial entity, completely separate from the Department of Veterans Affairs. 
Misconceptions concerning the Court's nature are still widespread, as was emphasized during a 
recent oral argument before the U.S. Court of Appeals for the Federal Circuit where the three- 
judge panel seemed to be proceeding on the assumption that this Court is an entity within the 
Department of Veterans Affairs. 

In conclusion, I appreciate this opportunity to present the Court's testimony on H.R. 3212. 
On behalf of the Court's judges and staff, I thank you for your past support. I, or those with me, 
will be pleased to answer any questions you may have. 
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Good morning, Mr. Chairman. It is a pleasure to be with you and other 
Subcommittee members and staff to discuss the operations of the Board of 
Veterans' Appeals. 

In preparing for this hearing, I had occasion to review the Board’s 
testimony before this Subcommittee in Febmary 1994, a little over four years ago. 
We were testifying then in connection with our budget request. 

At that time, Mr. Chairman, the Board's average response time was on its 
way to 781 days. We decided only 22,000 cases. We were still deciding those 
cases with three-member panels. Our backlog of cases stood at 47,000, and was 
on its way to 60,000. We were losing our most experienced Board members at an 
alarming rate to Administrative Law Judge positions. 

1 recall that former Chairman Slattery asked us in early 1994 what it would 
take to return in three years to the “good old days” of 1992, when the response 
time was 240 days. Frankly, Mr. Chairman, that seemed a nearly unreachable 
goal. 


But today. I’m pleased to report that the Board’s response time is down to 
around 250 days. Our backlog is less than 30,000 cases. We are retaining our 
Board members. 

What’s behind this remarkable success? A number of remarkable people. 

o This Subcommittee has been outstanding in its support of the appellate 
rights of veterans and their families. You gave us the legislative tools we 
desperately needed, particularly the authority to have decisions made by 
single members, the authority to conduct hearings by electronics means, 
and the restoration of pay equity between Board members and 
administrative law judges. You championed the Board in budget 
negotiations, enabling us to increase the number of decision-makers. 

o Our partners in the veterans service organizations provided the Board with 
unparalleled support. As you know, Mr. Chairman, 85% of our appellants 
are represented by VSOs. As our decision-making capability increased — 
doubling from 1994 to 1997 — these dedicated men and women have 
matched us step for step. 

o Our VA leadership ensured that dealing with the backlog at the Board was 
a top priority. At the Board itself, we reorganized so that we could take 
advantage of our new authority. We greatly increased the use of 
technology to improve our productivity, including videoconferencing to 
provide timely hearings for veterans, and we emphasized training to 
produce more and better decisions. 
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o But most of all, we have been foitunate to have an extraordinary group of 
women and men — Board members, counsel, administrative support 
personnel — who spend every working day of their lives assisting veterans 
and their families in the appellate process. The pressure and responsibility 
on these individuals has been enormous. And they have responded 
magnificently. The average number of decisions per employee has 
increased by 75% since 1994, while the cost per case has acmally declined 
by 25%. 

So we have a success story, Mr. Chairman: All of the stakeholders in this 
process working together to achieve a goal that none of us could have done on our 
own. 


Before I discuss some of the challenges facing the Board, I’d like to outline 
some specific things we’ve been doing recently. 

o As you know, VA recently published proposed regulations to implement 

Public Law 105-111, which provides for review of prior Board decisions on 
the grounds of clear and unmistakable error. It’s been a very complex task. 
We are grateful to the Office of the General Counsel for its expert 
assistance and to this Subcommittee for its patience. We’ve done our best 
to get it right, and look forward to thoughtful comments from all quarters. 

o We have continued to strengthen our partnership with the Veterans Benefits 
Administration, both through cooperation at the Central Office level and 
with frequent contact between our geographically-oriented Decision Teams 
at the Board and the regional offices. 

o We have instituted new quality-review procedures to evaluate Board 
decisions, and are using information gathered in that process to institute 
appropriate training. 

o We have implemented special quality-review activities to monitor the cases 
remanded from the Court of Veterans Appeals. Even though those 657 
cases in 1997 represent about 3 percent of the Board’s appealable decisions 
in 1996, we are committed to quality and want to ensure the fairest result 
for all appellants. 

But we know we have more to do. 

In our view, Mr. Chairman, the challenge facing the Board at this point is 
this: Although we have reduced the time it takes for a veteran to have his or her 
appeal adjudicated at the Board, we need to reduce the “total system processing 
time,” in other words, the time beginning with the filing of an appeal and ending 
with a final Board decision. Not a remand to the regional office to develop more 
evidence, but an allowance or disallowance of the appeal. 

In 1992 — ^before VA really began to feel the effects of judicial review — the 
average processing time for final decisions was 512 days. What that means is that, 
on the average, a veteran could expect an allowance or denial about a year and a 
half after filing the substantive appeal. By 1995, that number had doubled, and 
today stands at 1,032 days — close to three years. 

We are very proud of what we’ve accomplished at the Board. And this 
Subcommittee should be proud as well. Working together, we have managed to 
reduce by two-thirds the time a veteran must wait for the Board to adjudicate his 
or her appeal. But the fact is that more than 40% of those adjudications continue 
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to be remands: cases returned to the regional office, typically to gather and 
evaluate more evidence. Those are not final decisions. And unless the regional 
office grants all the benefits sought — something that happens about 25% of the 
time — the case comes back to us to be worked again. 

So remands cause two difficulties; 

First, they mean that the veteran has to wait, in essence, through another 
appeal cycle, which means, on the average, more than 700 additional days. The 
regional office must gather the evidence, evaluate it, and make a new decision. 
Three out of four times, that new decision will either deny the claim again, or 
grant less than what the veteran sought. That means the regional office must 
prepare a supplemental statement of the case, allow the veteran time to respond, 
and then send the case back to the Board. 

Second, when the remand rate is very high, as it has been for a number of 
years, remands become a major factor in the backlog. For example, in FY 1997, 
the Board remanded about 19,600 cases. We expect to see about 14,700 — 
75%--of those cases again. In other words, if the Board receives 40,000 cases for 
adjudication, more than 35% of those cases would be remands returned from the 
regional offices. Not original appeals, but cases that have already been through 
the entire system at least once. 

What we want to do, Mr. Chairman, is reduce the number of remands. We 
believe that if we can accomplish that, we can give the veteran — who sees “VA,” 
not the regional office and the Board — a quality decision which is more timely. 

Reducing the number of remands — just as reducing the response time at the 
Board — ^is going to require cooperation by all our stakeholders; this 
subcommittee, the VSOs, VA leadership, the Veterans Benefits Administration, 
and the Board itself. 

0 We need to increase training within the Board to improve quality. For 
example, where there are alternatives to remand — such as requesting a 
medical opinion fiom the Veterans Health Administradon-or where a 
closer review of the record may obviate the need for a remand, we need to 
employ those alternatives or make that closer review. We intend to 
continue using our quality review processes as our chief guide to training 
needs. 

o We need to capitalize on our business partnership with VBA — the regional 
offices — by continuing to share some of the experience we have gained as 
VA’s final arbiter of veterans’ claims and VA’s closest contact with the 
jurisprudence of the Court of Veterans Appeals. Our experience so far 
suggests that when we invest the time to establish effective dialogues with 
individual regional offices and share our experience directly with them, 
remand rates decrease. 

At the same time, we know that reducing the number of remands could 
have effects that may, on the surface, be perceived as negative consequences — 

o It will probably result in some reduction in the total number of decisions we 
make annually, simply because it takes longer to draft a final decision — 
subject to judicial review — than it does to draft a remand. 
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o Reducing the number of remands will mean an increase in the number of 
allowed cases. But it will also mean an increase in the number of 
disallowed cases. 

We are going to need the understanding of our stakeholders during any such 
transition. 

In conclusion, Mr. Chairman, I think it’s clear that there is much to be 
proud of in the Board’s current performance, and many who share in the credit for 
that performance. As I’ve indicated, we do not intend to rest, but to seek out new 
ways to fulfill our statutory mandate of providing timely ^rui/ decisions. We think 
that reducing the number of remands will make the appellate system even better 
for veterans and their families. 

I would be pleased to answer any questions you or your colleagues might 

have. 
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Chairman Quinn, Ranking Democratic Member Filner, Members of the Subcommittee, 
on behalf of the Paralyzed Veterans of America (PVA) 1 appreciate this opportunity to 
testify regarding the Board of Veterans’ Appeals (BVA), the Court of Veterans Appeals 
(CVA), and H.R, 3212. the “Court of Veterans Appeals Act of 1998,” 


The Board of Veterans’ Appeals 


Many of PVA’s concerns regarding the BVA are the same concerns that PVA has raised 
year after year. Every year we point out the delays faced by veterans, and although these 
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delays have improved, they are still intolerable. Although many of the statistical indices 
have shown improvement over the last few fiscal years, we are still seeing remand rates 
that are too high, processing times that are too long, and productivity that is too low. 

BVA still seems to be more concerned with quantity over quality. As we have stated in 
the past, we believe that an approach which highlights the quality of the decision-making 
process will lead to fewer remands and will markedly reduce the intolerable time delays 
still faced by veterans seeking benefits Congress has promised them. 

Decisions must be done right the first time. A step in this direction would be VA’s 
correction of 38 C.F.R. § 19.5, which provides that “the Board is not bound by 
Department manuals, circulars, or administrative issues “ PVA believes that this 
regulation is not in accord with statute or case law. This regulation, which provides that 
BVA will not be bound to the same rules as VA field offices, subjects claims decisions to 
two different interpretations and applications of law. 

Congress has delegated to the Secretary the authority to prescribe rules, regulations, and 
guidelines “which are necessary or appropriate to carry out the laws administered by the 
Department VA Manuals are binding on adjudicators under this authority. BVA is 
statutorily required to be “bound in its decisions by the regulations of the Department, 
instructions of the Secretary, and the precedent opinions of the chief legal officer of the 
Department.”^ 

VA’s refusal to amend its regulation to be in accordance with law and with the 
interpretation of law by the courts is untenable, and we ask that you take appropriate 
actions to insure that the VA regulations follow the statutes. 

One matter that gravely troubles PVA is the involvement of the BVA in defense of its 
decisions before the CVA.^ Attorneys in VA Professional Staff Group VII (Group VII) 
cannot agree to a joint motion for remand before the Court without first obtaining the 
approval of the BVA. Communications between the BVA and Group VII are in secret 
and unavailable to the veteran and his or her representative. 

' 38U.S.C. §501. 

^38 U.S.C. §7104 (c). 

^ PVA Assistant General Counsel William Mailander has addressed this issue recently in TOMMY, A 
Lawyers ( wide to Veterans Affairs. Fall 1997. page 4. the Federal Bar Association Veterans Law Section 
(“Does the Functus Officio Doctrine Apply to the BVAT*). 
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The BVA is a quasi-judicial body, and its participation in litigation before the CVA can 
be likened to a United States District Court judge attempting to influence how his or her 
opinion is decided on appeal to a Circuit Court. This sort of cx parte contact is 
unacceptable under any judicial standard. By statute, a BVA decision may not be 
appealed to the CVA until it is final. Once the decision is final the BVA ceases to have 
an interest in it - the BVA decision must stand on its own. The BVA’s insistence on 
continued involvement only raises suspicion ^x>ut the adequacy of its decision-making. 

BVA is a subsidiary part of the VA, and Congress clearly intended the VA General 
Counsel to represent the entire VA and its interests.^ Congress has made no provision for 
BVA participation before the CVA.* In a matter before the Court the BVA does not 
represent the VA, nor is it a party to the litigation, and its role in the process should end 
once it has rendered a decision, a decision that must be final before a veteran can appeal 
to the CVA. 

Remanding a decision is traditionally a tool that courts employ in agency litigation, and 
courts generally favor settlement as a resolution to litigation. A joint motion for remand 
encompasses both of these desirable elements. The BVA’s untenable involvement delays 
the negotiating pro'jess or prevents resolution, forcing the veteran and the agency into 
needless, more costly litigation, in which the Court often ultimately orders a remand 
anyway. 

The BVA’s clandestine participation harms veteran appellants, is not authorized by law 
or statute, and leads to concerns over the impartiality of the process PVA asks that you 
address this troubling situation. 


Court of Veterans Appeals 


An issue facing the CVA is the large number of requests for time extensions moved by 
the Secretary. As Chief Judge Nebeker stated in an order recently, “[wjhile repeated 
motions for extension by the Acting Secretary delay the appellate process, the primary 


^ 38 U.S.C. § 7263(a) - ‘TTw Secretary shall be represented before Uie Court of Veterans Appeals by the 
(jenetal Counsel of the Dqtaitment." 

^ 38 U.S.C. § 7263(a). 
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disservice is not to the Court but to the community of people who seek redress in the 
Court. Consequently, the Acting Secretary should view adequate staffing and efficient 
organization of [General Counsel] Group VII to be a necessary service to veterans and 
other claimants . PVA asks this Subcommittee to assist us in remedying this 
“primary disservice ... to the community of people who seek redress in the Court.” 

PVA is concerned with the practice of the CVA of granting multiple extensions. These 
extensions often result in inordinate delays to veteran appellants. PVA is not entirely 
convinced that the solution lies in amending Rule 26(b)^ of the Court.* The court already 
possesses the power to deny extensions where “good cause” is not shown. The Court 
may decide that workload, in and of itself, is not sufficient cause for granting time 
extensions. PVA calls on the Court to be more sensitive to the often-detrimental effects 
that time extensions can have on veteran appellants. 

PVA believes that the biggest hurdle facing timely appellant decisions, and the cause of 
many of the VA’s requests for extensions is a lack of resources within Group VII. The 
Secretary must be accorded sufficient resources to enable the VA to meet its 
responsibilities before the Court. 

Group VII has also begun an early intervention program, designed to identify cases 
immediately after appeals have been filed which are most suited for early action. PVA 
supports this initiative. Again, more resources need to be provided to insure the fairest, 
and quickest, resolution of a veteran’s appeal. 

H.R. 3212, the “Court of Veterans Appeals Act of 1998” 

In general, PVA does not oppose H R 3212, the “Court of Veterans appeals Act of 
1998.” Sections 102 through 105 of this legislation relate to the court’s retirement 
program and appear to be in the nature of technical changes to that system. PVA 
professes no specific expertise on retirement systems in general, nor specifically on 
systems affecting judges. In our view the guiding principle with respect to the Court’s 

Kolman v. Gobcr . No. 96-428 (Aug. 7. 1997) (single judge order). 

' Rule 26(b) - "Tlie Court, on its own initiative or on motion of a party for good cause shown, may e.xtend 
the time prescribed by these niles for doing any act. or may permit an act to be done after the expiration of 
such time, but the Court may not extend the time for filing a Notice of Appeal 

^ See Memorandiun and Order (No. 98-425). In Re: A Proposed Amendment to Rule 26(b). April 24. 1998. 

per curiam. 


4 



98 


retirement ^stem is that the system must be equitable and comparable to the retirement 
systems for other Article I courts. To the degrw that the r^irement provisions in Title I 
of H R. 3212 fulfill this principle, PVA supports them. 

Section 1 03 of this bill relates to a limh^ion on cost-of-living adjustments (COLA) for 
retired judges. To the extent that there is any confusion ^out the availability of COLAs 
for retirees from the Court we urge that this matter be clarified. In keeping with our 
guiding principle, we urge that COLAs for retired CVA judges be the same as for other 
Article I judges. 

PVA supports Title II of HR, 3212, a title that provides for staggered retirement of one 
eligible judge per year starting in 1999 and ending in 2003. If this legislation is enacted, 
PVA asks that you urge the speedy appointment and confirmation of new judges for the 
Court when vacancies occur. Enactment of this provision will insure that there is always 
an experienced cohort of judges sitting on the Court. 

PVA has no fundamental opposition to Title III of this legislation, that would rename the 
Court of Veterans Appeals, to the United States Court of Appeals for Veterans Claims, 
We have never had any problems with the current name of the Court, and foresee no 
problems if the Court is renamed. 


Conclusion 

Mr. Chairman, Members of the Subcommittee, PVA appreciated the opportunity to 
present our views in this oversight hearing. I will be happy to answer any questions that 
you, or the Members of the Subcommittee, may have. 
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Mr. Chairman, AMVETS appreciates the opportunity to testify to the House 
Veterans Affairs Subcommittee on Benefits on the operations at the Board of 
Veterans’ Appeals and Court of Veterans Appeals. We believe it is very 
important for your committee to conduct oversight hearings on these issues. 
We are also prepared to give testimony on H.R. 3212, a bill to revise the 
provisions of law relating to the retirement on judges on the Court. 

Neither AMVETS nor myself have been the recipient of any federal grants 
or contracts during FY98 or the previous two fiscal years. 

The Board of Veterans’ Appeals 

The Board of Veterans’ Appeals (BVA) is the component of the Department 
of Veterans Affairs (VA) that is responsible for entering the final decision 
on behalf of the Secretary in each of the many thousands of claims for 
entitlement to veterans’ benefits that are presented annually for appellate 
review. The Board’s mission, as set forth in 38 U.S.C.§ 7101(a), is “to 
conduct hearings and dispose of appeals properly before the Board in a 
timely manner” and to issue quality decisions in compliance with the 
requirements of the law, including the precedential decisions of the United 
States Court of Veterans Appeals. 

The Board renders final decisions on all appeals for entitlement to veterans’ 
benefits, including claims for entitlement to service connection, increased 
disability ratings, pensions, insurance benefits, educational benefits, home 
loan guarantees, vocational rehabilitation, dependency and indemnity 
compensation, and many more. About 90 percent of the claims before the 
Board involve medical subject matter. 

President Franklin D. Roosevelt created the Board on July 28 1933. The 
Presidential mandate creating the BVA established that the Board would: 

• Sit at the Central Office of the VA. 

• Be directly under the Secretary of Veterans Affairs. 

• Provide one review on appeal to the Secretary of Veterans Affairs. 

• Afford every opportunity for fall and free consideration and 
determination. 

• Provide every possible assistance to claimants. 

• Have final authority. 

• Take final action that would be fair to the veteran as well as the 
Government. 

There have been many changes to the BVA operations over the years, which 
have mostly improved the process. As we have stated in the Independent 
Budget for the last several years, there are no quick fixes for the problems 
BVA faces. Congress has provided BVA with the resources to hire and train 
enough employees to adjudicate appeals in a timely manner. To ensure that 
decisions are properly decided. Board members must be held accountable for 
the decisions they sign. 

Additionally, regional offices must be held accountable for the quality of 
their decisions and ensure that each case is properly developed prior to its 
transfer to BVA. The VA has adopted the idea that adjudicators will also be 
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held accountable for their decisions. We believe this was a step in the right 
direction. 

According to Chairman Board of Veterans’ Appeals’ annual report, Roger 
Bauer, FY 1997 was a landmark year for the Board. In terms of both the 
number of decisions issued and decisions per FTE (Full Time Equivalent), 
FY 1997 was the Board’s most productive year since 1991. The Board 
issued 43,347 decisions, which exceeded the previous year’s total by 27.7 
percent. The 88.1 decisions issued per FTE in 1997was 21.5 percent more 
than the previous year. He credited these increases to innumerable 
initiatives that have positioned the Board to operate more efficiently. We 
hope this is the case, but remain on alert and encourage continued oversight. 

AMVETS has supported the idea of an intensive training program for 
attorney staff and Board members. Last year, under the direction of the Vice 
Chairman, a committee of key personnel acting as a Board of Regents 
conducted a training program using a university model. This is a big step 
and we applaud their efforts. 

We were also heartened by the passage of “clear and unmistakable error” 
bill last year. AMVETS has been a long time supporter that claimants 
should have a way of challenging an otherwise final BVA decision on the 
basis of “clear and unmistakable error.” 

We have one reconunendation for an improvement to BVA. VA should 
amend 38 C.F.R.§19.5 to remove its provision exempting BVA from VA 
manuals, circulars and other Department directives. 

Under 38 U.S.C. §303, the Secretary of Veterans Affairs is the head of VA 
and is responsible for administration of the laws governing the programs 
under the jurisdiction of the Department. In 38 U.S.C. §511, Congress 
expressly delegated decision-maldng authority to the Secretary. Section 
§501 also delegates to the Secretary the authority to prescribe forms of 
application; methods of making investigations; manner and form of 
adjudications and awards; and rules, regulations, guidelines or other 
published interpretations or orders. Additionally, in accordance with §512, 
the Secretary may subdelegate authority to perform functions and duties. 
The actions of VA officials under this authority delegated by the Secretary 
have the same force and effect as though performed by the Secretary. 
Moreover, the courts have repeatedly held that agencies are bound by their 
own internal procedures. 

VBA operates under various manuals. VBA Manual M21-1, for example, 
governs compensation, pension, and several ancillary benefit determinations. 
The manual itself provides that the agency of original jurisdiction is bound 
by it. Also, 38 C.F.R3100 provides that decisions be based on instructions 
of the Department. Thus, if the agency of original jurisdiction does not 
follow M2 1-1, that is an error in law. BVA is charged with correcting errors 
in law in cases before it. 

Under 38 U.S.C. 7104©, VA regulations and instructions of the Secretary 
bind BVA. Consequently, BVA can cite no reasonable theory to support its 
claim that M21-1 and other VA manuals do not bind it. Yet, 38 C.F.R 19.5 
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provides that the “board is not bound by Department manuals, circulars, or 
similar administrative issues.” 

We believe that this provision is contrary to the law and therefore invalid. 
Without furnishing any reasons for maintaining this provision in the 
regulation, VA has refused to remove it. We continue to urge VA to amend 
it so as to comply with the statutes and well-established case law. 

Court of Veterans Appeals 

On November 18, 1988, President Ronald Reagan signed the Veterans 
Judicial Review Act (VJRA) into law. This law created an Article I court 
with exclusive jurisdiction to review final Board of Veterans’ Appeals 
decisions. The court’s mission is to review final BVA decisions for errors of 
law and erroneous findings of fact. 

The court is composed of a chief Judge and at least two and not more than 
six associate judges. The President, with the advice and consent of the 
Senate, appoints these judges for terms of 15 years. We welcomed the 
appointment of the Honorable William P. Greene to the court last year. 

This appointment brings up one of our major concerns about the court, 
which is also addressed in the bill H.R.3212. Because six of CVA’s current 
judges were all appointed within one year of eaeh other, their 15-year terms 
will expire near the same time. This will result in the retirement of most of 
the judges and appointment of their successors within the same year. 
Provisions for early retirement will stagger the turnover and allow the 
retention of experienced judges on the court during a more orderly 
retirement and replacement process. AMVETS supports H.R.3212, which 
amends the law to permit early retirement of CVA judges. 

Another major problem at CVA is the undue delays of veterans’ appeals. 
Under CVA’s rules of practice, an appellant has 30 days from court’s notice 
of filing of the record on appeal to file the brief of appellant. The appellee, 
the Secretary of Veterans Affairs, has 30 days after he is served with an 
appellant’s brief to file the brief of appellee. Courts typically enforce their 
rules and time limits strictly. Under CVA’s rules, an appellant or the appelle 
may be granted an extension of time for filing a brief for “good cause.” 

The courts have held that the Government’s excuse of a heavy caseload is 
not a “good cause.” Yet, the General Counsel has continued to routinely 
request extensions of time. In fact, the General Counsel has requested 
multiple extensions in most cases. The court does not enforce its own 
rulings and has granted General Counsel extensions of time, even over the 
objections of appellants who point out the lack of any valid grounds. 

This regrettable situation has continued for years, and the abuse has gotten 
worse. All of this serves the system first and the veteran last. It ignores the 
immediacy of the veteran’s needs and disregards the fact that the veteran’s 
case has already been pending for years before it reaches the CVA. 

To correct this problem, we believe the Office of General Counsel needs 
additional staffing to assign to representation of the Secretary in appeals 
before the court. We have been suggesting this corrective measure for many 
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years. It is apparent, that corrective action will never likely be taken unless 
CVA enforces its own rules and orders. This is an issue that Congress can 
take up in its oversight hearings. 

H.R. 3212 

As mentioned in the CVA segment of this testimony, AMVETS supports 
H.R.3212 and congratulates Congress for their support on this important 
issue. As far as Title III of the bill, we are not against renaming of the court. 
This issue of renaming the court has never come up with our veterans, but 
we do like the fact that it puts in the word “veteran.” 

Mr. Chairman, this concludes my statement and I will be happy to answer 
any questions. 
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STATEMENT OF 
RICKSVRKATT 

ASSISTANT NA TIONAL LEG/SLA TIVE DIRECTOR 
DISABLED AMERICAN VETERANS 
BEFORE THE 

COMMITTEE ON VETERANS' AFFAIRS 
SUBCOMMITTEE ON BENEFITS 
UNITED SA TES HOUSE OF REPRESENTA TIVES 
JUNE 10, ms 


Mr. Chairman and Members of the Subcommittee; 

I am pleased to appear before you on behalf of the more than one million members of the 
Disabled American Veterans (DAV) and its Women’s Auxiliary to present our views on the 
operations of the veterans’ appeals processes, namely, the Department of Veterans Affairs (VA) 
Board of Veterans’ Appeals (BVA or Board) and the United States Court of Veterans Appeals 
(CVA or Court). Because benefits and services for veterans and their eligible family members 
carmot fulfill their purposes until properly delivered, these two appellate tribunals are vital to the 
assurance of lawful dispensation of benefits and ate therefore integral to the system of benefits 
administration. They serve not only to remedy itKonect decisions in individual cases but also to 
set standards of qirality, foster imiformity, and guide VA in all its claims processing and benefits 
decisions. Thus, their role is to serve the purposes of justice on an individual and system-wide 
basis. 


With the establishment of judicial review, the decade of the ’90s brought a dramatic 
change in the appellate process for veterans’ claims and a consequent profound effect upon the 
way VA does business. Throughout most of this century, veterans had no solid guarantee of 
justice because VA was immune to judicial enforcement of the law and operated in an 
environment virtually free of outside scrutiny or influence, described by the Supreme Court and 
other commenters as “splendid isolation.” Many viewed BVA as merely a biased mouthpiece of 
VA, unwilling or unable to enforce the letter of the law where institutional practices had out of 
convenience or arbitrariness evolved and ingrained to contravene veterans’ procedural rights and 
pervert the substantive intent of the law. Without independent review of VA decisions, the 
process was considered incomplete and ineffective, even illusory and productive of only the 
appearance of justice. As was assumed in theory, judieial review of BVA decisions in actual 
practice has vindicated the concerns and criticisms of those who advocated it and reinforced the 
general recognition of the benefits of effective appellate processes. As stated by John W. Davis, 
a noted master of appellate practice and constitutional expert, in his October 22, 1940, address to 
the Association of the Bar of the City of New York: 

The need for an appellate process arises from the iruiate realization of mankind 
that the human intellect and human justice are fiail at their best. It is necessary 
therefore to measure one man’s mind against another in order to purge the final 
result, so far as may be, of all passion, prejudice or infirmity. It is the effort to 
realize the maximum of justice in human relations; and to keep firm and stable the 
foundations on which all ordered society rests. 

While judicial review has positively impacted on the claims processing and administrative 
appellate systems, it has not been a complete solution, nor has it fully succeeded in shaking loose 
an entrenched bureaucracy and its old ways. The Court itself has contributed to and acquiesced 
in some continuation of counterproductive practices. Therefore, this oversight is both timely and 
appropriate. 


THE BOARD OF VETERANS’ APPEALS 


The Board of Veterans’ Appeals is authorized and operates by statute and imder its own 
procedural regulations and rules of practice codified in 38 C.F.R. at parts 19 and 20. It is 
directed by a Chairman who is directly responsible to the Secretary of Veterans Affairs and is 
authorized a Vice Chairman and such number of members and support personnel as are necessary 
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to conduct hearings and timely dispose of appeals. The positions of Chairman and Vice 
Chairman are both currently vacant. The Secietary reports annually to Congress on the Board’s 
activities, plans, staffing levels and assignments, and case processing times. 

Until Congress authorized judicial review of VA decisions and created CVA to hear those 
appeals, BVA was the final authority on veterans’ claims. As a statutory board, BVA was 
created in 1 993 after experiments with several variations of appellate review resulted in 
persisting problems from too much decentralization. By consolidating and centralizing the 
appellate board in Washington, DC, under the authority of the agency head, then the 
Administrator of the VA, the problems of decentralization, lack of uniformity, and the lack of 
finality were addressed through a clearer sense of direction. President Franklin D. Roosevelt’s 
Executive Order establishing the Board, which was promulgated in Veterans Regulation No. 2(a) 
and became law through operation of a statutory provision, mandated that this Board would sit at 
VA’s Central Office, be directly under the Administrator, provide one review on appeal to the 
Administrator, afford “every opportunity” for a “fiill and free consideration and determination,” 
provide “every possible assistance” to appellants, have final authority, and take final action that 
would be “fair to the veteran as well as the Government.” 

The Board has evolved through various organizational changes and refinements since 
then. In the early 1960s, due process was improved by the enactment of two laws in particular. 
Public Law 87-97, enacted in July 1961, required BVA to include “Findings of Fact” and 
“Conclusions of Law” in its decisions. Obviously, requiring BVA to articulate specific factual 
and legal points responsible for its ultimate determination improved the prospects that its 
decision would be well-reasoned. Public Law 87-666, enacted in September 1962, required field 
offices to furnish a “Statement of the Case” to a claimant who expressed disagreement with a 
decision. The Statement of the Case was to contain a summary of the pertinent evidence 
considered; a citation or discussion of the pertinent laws, regulations, and provisions of the 
Schedule for Rating Disabilities where applicable; and a decision on the issue in dispute with a 
summary of the reasons for the decision. The Statement of the Case was part of a four-stage 
appellate process. The claimant initiated the appeal by filing a Notice of Disagreement. This 
was followed by the Statement of the Case from VA. The claimant, if not satisfied with the 
explanation, filed a formal appeal. If, after review, the field office continued to deny the claim, 
the appeal was certified and considered by BVA. 

The Statement of the Case was designed to better inform veterans of the bases of VA 
decisions. This reduced the number of cases referred to BVA because a significant portion of 
claimants, having VA’s action explained, did not “perfect” and continue their appeals by filing 
the formal appeal required, known as the “substantive appeal.” This process also resulted in 
more allowances at field offices without need for BVA review because it required them to take a 
more methodical and analytical approach and afforded them greater opportunities to discover 
their own errors. 

Interestingly, it was dissatisfaction with the appellate process and the consequent 1962 
hearings on judicial review that prompted Congress to enact the law requiring the inclusion of 
findings of fact and conclusions of law in decisions and the law requiring the issuance of a 
Statement of the Case. Of course, these improvements did not resolve public dissatisfaction with 
and distrust of the VA's administrative appeals system and did not end the call for judicial 
review for veterans’ claims. The call for judicial review intensified in 1975, and legislation was 
considered several times after that. The Subcommittee on Oversight and Investigations of the 
House Veterans’ Affairs Committee held extensive hearings on this issue in July 1983. Further 
hearings were held, and judicial review legislation was finally passed in the lOOth Congress in 
1988. 


No other factor has revealed more about the shortcomings in nor impacted more on VA’s 
decision-making at the field office and administrative appeals levels than the independent review 
of BVA decisions by the CVA. Beginning with its earliest decisions, the Court’s analyses 
exposed arbitrariness and identified VA’s departure from fundamental requirements of law and 
VA’s own procedures. What the Court found was shocking but not surprising to those familiar 
with VA practices and the VA’s institutional mindset. Initially, BVA resisted judicial 
pronouncements, and VA officials complained loudly about the Court and the effects of judicial 
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review. However, for the first time, veterans had an effective remedy for BVA decisions that 
were not in accordance with the law or clearly contrary to the evidence. 

The effects of judicial review — most directly upon BVA and to a similar extent on VA 
field offices — are well documented. Because BVA had to be concerned that its decisions 
withstand outside scrutiny, it had to be more thorough, accurate, and justified in its decisions. As 
BVA was reacting and adjusting to this new reality, the volume of cases it decided dropped 
precipitously, and this caused increasing case backlogs and longer wails for claimants seeking 
benefits. At the same time, however, BVA was forced to markedly increase its allowance rates 
and, in addition, send around half of all the cases it reviewed back to the field offices to correct 
inadequate record development or other deficiencies. As we said in the Independent Budget for 
fiscal year (FY) 1 997, “[t]he degree of the Court’s impact on VA is a measure of the quality of 
decision-making before judicial review,” 

BVA’s production dropped from 46,556 cases in FY 1990 to 22,045 in FY 1994. It rose 
to 43,347 cases in FY 1997. BVA’s allowance rate rose from 13.4% in FY 1990 to 19.9% in FY 
1996. Remands grew from 22% in FY 1990 to 50.5% in FY 1992, and the remand rate has 
remained above 40% since. The average “Total Appellate System Processing Time” grew from 
323 days for cases involving no remands in FY 1991 to 939 days in FY 1995, but dropped to 815 
days in FY 1 997 and has continued to drop in FY 1 998. For cases involving 1 remand, this 
measure has increased steadily from 746 days in FY 1991 to 1,481 days in FY 1997 and 
continues to increase in FY 1998. Similarly, for apf^als involving more than 1 remand, the 
processing time has grown steadily from 1,125 days in FY 1991 to 2,021 days in FY 1997 and is 
averaging 2, 1 78 days through April 30, 1998. The total number of appeals pending on BVA’s 
docket grew from less than 50,000 cases in FY 1993 to 88,979 in February 1996. That number 
was down to 66,441 at the end of April 1998, and from those totals the number of the cases 
pending at BVA or certified for review has dropped from 60,120 in September 1996 to 29,070 in 
April 1998. The number of decisions annually per full-time employee (FTE) dropped from 114.7 
in FY 1990 to 49.9 in FY 1994 but rose to 88.1 in FY 1997. 

Over the past several years since 1988 when Congress, in Public Law 100-687, made 
hearings before traveling Boards a matter of right, the Board has increased substantially the 
number of hearings it conducts at field office locations. In FY 1997, traveling Board members 
conducted 4,564 hearings at field office locations compared to 873 in FY 1991. Public Law 103- 
271, enacted in 1994, expressly authorized BVA to conduct hearings via electronic media. The 
Board conducted 41 video hearings in FY 1995. That number rose to 233 in FY 1997, and 631 
video hearings have already been conducted in FY 1998. Hearings by electronic media appear 
promising. They are convenient for veterans, provide the personal interaction of a regular 
hearing, are more quickly scheduled, and expend less personnel time and BVA resources. The 
Board also conducted 1 ,297 personal hearings at Washington offices in FY 1 997. 

One organizational reform that appears to have benefited overall case production is the 
1994 change in the Board’s structure. Previously, three member panels decided appeals. Public 
Law 103-271 provided authority for decisions by a single Board member. This also allowed the 
Board to convert from 2 1 Board sections to four semiautonomous “decision teams,” each 
comprised of a Deputy Vice Chairman, Board members, and staff attorneys, with the team 
supported by administrative pereonnel. Each decision team has some discretion as to how to 
most efficiently perform its work, is accountable for results, and is essentially in competition 
with the other decision teams. Unlike the prior situation in which Board sections reviewed 
decisions from all field offices, each decision team is assigned to review decisions only from its 
designated field offices. Cases are supposed to be decided in docket order, however. 

With the enactment of Public Law 1 03-446 in November 1 994, Congress required the 
Chairman to establish a performance review panel and performance standards along with a 
recertification process for Board members. Each Board member’s performance must be 
reviewed at least once every 3 years. Where the member’s performance is found satisfactory, the 
Chairman shall recertify the member’s appointment to the Board. Where the member’s 
performance does not meet BVA’s standards, the Chairman must either grant a conditional 
recertification with a progress review scheduled within a year or must recommend to the 
Secretary that the member be noncertified. The Secretary may either grant the member a 
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conditional recertification or terminate the member’s appointment to the Board. The Chairman 
formulated performance criteria “to ensure that high standards of decisional quality and 
productivity are maintained.” The criteria require demonstrated proficiency in all areas of 
responsibility, particularly legal writing and analysis. Sources of information on an individual 
member’s proficiency include court reviews of the Board member’s decisions, quality reviews, 
statistical data on quality and timeliness, and comments of supervisors, appellants and their 
representatives, and other interested parties. The former Board Chairman determined that 
performance reviews would be done on an annual basis for every member. The most recent cycle 
of evaluations was completed in February 1998, with all members recertified. 

With the exception of Total Appellate Processing Times involving remanded cases, 
BVA’s production and timeliness statistics are improving after suffering substantial declines 
following the period when the CVA began full production of appellate decisions. Much of the 
increased processing time for remanded cases spears attributable to field office delays. With 
the increase in production, the number of appeals to CVA is again on the rise, however, and 
despite the generally longer and more formally worded BVA decisions, our appellate 
representatives unfortunately continue to see repetition of the same types of errors the Court has 
identified in its published decisions. 

In addition to the review of the BVA decision by the individual representative who 
presented the case, a single DAV employee reviews each BVA denial to determine whether an 
appeal to the Court is warranted. Through that review process, we continue to see widespread 
and common deficiencies in substantial numbers of BVA decisions. For example, despite the 
statutory and judicial requirement that the Board state its specific “reasons or bases” for the 
determination it made, we still see decisions based on summarily stated conclusions and broad 
generalizations without any supporting analysis or without any evidence to support the finding. 
We still see selective reading of the record, where the decision cites and discusses only the 
evidence that supports a denial while ignoring evidence that supports allowance. We see cases 
that are decided contrary to well-known, well-established lines of court precedents, and 
sometimes even directly contrary to clear statutory and regulatory provisions. Although the 
Board remands large numbers of cases because of inadequate VA examinations and other record 
defects, we nonetheless still see significant numbers of decisions based on examinations that 
clearly do not include the diagnostic tests or findings necessaiy to asses the disabilities in 
accordance with the rating criteria. Thus, while it is true that BVA now allows and remands 
more cases because of error than it did before judicial review, too many cases are still 
erroneously denied or denied without proper, well-reasoned decisions that conform to the 
requirements of law. 

From its product, we believe the Board still emphasizes quantity loo much and true 
quality too little. The Board needs to improve its quality control, place more emphasis on 
quality, and measure Board member performance by the actual technical accuracy of member’s 
decisions. We need only to point to the high percentage of cases in which error is still found by 
the Court to support this assertion. The lack of quality we see regularly in the decisions of some 
of the Board’s high producing members leads us to believe that the performance review and 
recertification process is perhaps overly dependent on quantity and too lenient as to quality. If 
we are able to discover such patterns and trends in our review, BVA’s quality and performance 
review processes should have also detected them. Much in the Board’s official reports and plans 
talks of quality, and the Board has undoubtedly improved, but its improvement does not yet 
approach its stated goals and intentions. The Board has now had several years to adjust and to 
conform to the Court’s enforcement of the law, and continuing failure to sufficiently raise the 
quality of its product— decisions of vital importance to veterans — should not be tolerated. 
Unfortunately, because veterans are harmed by poor decisions, these persisting problems tend to 
overshadow the dedication and fine product of many of the Board’s conscientious and fair- 
minded members and staff attorneys. 

Other problems also persist with the Board despite our continued efforts to have them 
corrected. One such problem is VA’s refusal to correct 38 C.F.R. § 19.5 to remove its unlawful 
provision that the Board is not bound by VA directives. 
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In a 1995 study entitled Veterans Benefits: Effective Interaction needed Within VA to 
Address Appeals Backlog, the General Accounting Office (GAO) cited as a factor contributing to 
the backlog of appeals the lack of uniformity between BVA and VA’s field offices in the 
interpretation and application of the law. GAO noted that, while both are bound by the same 
laws and regulations, they issue independent policy and procedural guidance and sometimes 
interpret legal requirements differently. Observing that “hundreds of individuals within these 
organizations interpret and apply laws, regulations, and guidance in adjudicating claims,” GAO 
said: “This legal and organizational structure makes consistent interpretation of VA’s 
responsibilities essential to fair and efficient adjudication but difficult to achieve.” GAO noted 
that although “at least four studies have made recommendations” that VA coordinate its 
decision-making to avoid these types of problems, “we found evidence that existing mechanisms 
do not always identify or are slow to resolve” such problems with adjudication. Assessing the 
effect of the lack of uniformity in interpretation and application of the law, GAO said: “These 
types of differences not only contribute to inefficient adjudication, but also inhibit VA’s ability to 
clearly define its responsibilities and the resources necessary to carry them out.” 

Despite good reason to do so, VA has inexplicably declined to correct § 19.5, which 
erroneously provides: “The Board is not bound by Department manuals, circulars, or 
administrative issues.” Section 1 9.5 thus provides that BVA will not operate under the same 
rules as VA field offices and therefore subjects claims decisions to two different interpretations 
and applications of law. This provision is contrary to statute and a well-established line of case 
law which holds that VA, like other Govenunent agencies, is bound by its own internal 
procedures and rules. 

In 38 U.S.C. § 501, Congress delegated to the Secretary the authority to prescribe rules 
and regulations, and issue “guidelines, or other published interpretation[s] or order[s]” on the 
nature, extent, and methods of submission of proof; application forms; methods of medical 
examinations; and manner and form of adjudication and awards. VA Manuals are official 
Department instructions, which are binding on adjudicators under 38 C.F.R. § 3.100 and under 
provisions of the manuals themselves. Many of VA’s actions such as claims decisions and other 
official acts are carried out by the Secretary’s subordinates and do not carry the Secretary's 
personal signature. They are nonetheless his acts for purposes of law. Under 38 U.S.C. § 512, 
Congress authorized the Secretary to subdelegate the authority it delegated to him. Under that 
section, he may assign functions and duties to his officers and employees, and “all official acts 
and decisions of such officers and employees shall have the same force and effect as though 
performed or rendered by the Secretary.” The issuance of manuals as binding instructions must 
be an authorized and proper act and must be deemed instructions of the Secretary. Otherwise, 
they would not be legal and valid. Under 38 U.S.C. § 7104(c), the Board “shall be bound in its 
decisions by the regulations of the Department, instructions of the Secretary, and the precedent 
opinions of the chief legal officer of the Department.” 

Another point makes it clear that BVA is bound by law to follow VA manuals and 
circulars. Regulations and instructions of the Secretary have the force and effect of law. 

Because VA field offices are clearly bound by VA manuals and circulars, the failure of a field 
office adjudicator to follow them would constitute an error in law. Under statute, § 7104(a), 

BVA is charged with and legally obligated to correct errors in law. When BVA refuses to 
follow, enforce, or apply a manual provision to correct its omission by a field office, BVA itself 
commits legal error. This has required veterans to appeal to CVA to obtain enforcement of rules 
in manuals in some cases. 

VA’s refusal to amend § 19.5 to require BVA to follow and enforce VA manuals and 
other departmental instructions is indefensible. Congress should take appropriate measures to 
ensure that this counterproductive problem is corrected. 

Another problem is VA’s refusal to discontinue the practice in which BVA members 
participate in the defense of their decisions before the Court. Attorneys defending the Secretary’s 
decisions in CVA often consult with the Board member that made the decision. Also, when the 
Secretary’s counsel before the Court contemplates settlement of a case, the General Counsel’s 
office seeks the concurrence of the Board. This type of discussion and consultation between 
appellate counsel and the BVA creates a situation in which the Board member has gone beyond 
decision maker to being a partisan player with a position on one side of the issue. When the case 
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is then returned to BVA on remand from the Court, the Board cannot ftmction as an unbiased 
decision-maker in that case. An impartial decision-maker is a fundamental and essential element 
of due process. 

In a similar situation, the United States Court of Claims, whose precedents have been 
adopted by the Federal Circuit, held that an administrative judge’s “endeavors to influence and 
participate in the defense before [the Court of Claims] of the decision he wrote for the [Armed 
Services Board of Contract Appeals] overstepped the bounds of proper judicial conduct.” Gulf& 
Western Indus, v. United States, 671 F.2d 1322, 1326 (Ct. Cl. 1982). The Gulf& Western court 
explained that his interest in the defense of his decision and his ex parte contact with the 
appellate counsel for one of the parties was improper and created at least the appearance of bias. 
67 1 F.2d at 1 325-26. The Court also held that, although canons of judicial conduct did not 
technically apply to members of administrative boards, the sensitive nature and adjudicatory 
duties of such boards require that the same principles should govern their conduct. Id. at 1326. 
We therefore believe that BVA personnel should have no role in defending or settling cases, or 
otherwise consult with the Secretary’s counsel relative to the merits or strategies for serving the 
Secretary’s interests in opposition to veterans’ interests when the relationship between the 
Secretary and veterans is adversarial. 

Veterans are also harmed by BVA’s practice of unnecessarily suspending action on or 
remanding every case within a group that involve issues on which there has been some change in 
law. For example, BVA suspended action on all cases involving compensation for disabilities 
suffered as a result of VA medical treatment pending VA’s appeals to the Federal Circuit and 
Supreme Court. Some appellants died during this extended period. 

BVA typically remands any case involving the evaluation of a disability for which the 
rating criteria has been amended subsequent to the regional office decision under appeal. In 
situations where the amendments do not make substantive changes or where there is no 
liberalization of law that could possibly benefit the veteran, there is no valid purpose for 
reluming the case to the regional office for another decision. If the amendment made no material 
change or liberalization in the rating criteria that could affect the veteran’s disability evaluation, 
the regional office adjudicator is prohibited by law from changing the decision on the same 
factual basis. If the new criteria is less liberal, the veteran is entitled to keep the more favorable 
existing rating. The regional office adjudicator cannot reduce the rating, nor can it be increased 
on remand on the same evidence. Remands under such circumstances accomplish nothing other 
than to allow the Board member to avoid the work of making a decision on the merits. Such 
inappropriate remands cause completely unnecessary delay and additional work for VA because 
the case must be returned to BVA for resolution of the veteran’s disagreement. 

In November 1997, Congress enacted Public Law 105-111, which established as a matter 
of right a process for BVA review of its decisions on grounds of clear and unmistakable error. 
This law changed nothing about the character of clear and unmistakable error, which is well- 
defined in long-standing law. The Board has held all of the cases that may be subject to this new 
law pending VA’s promulgation of rules to govern the procedures for such review. VA did not 
publish the proposed rule for notice and comment until May 19, 1998. The 60-day comment 
period ends July 20, 1998. The publication of final rules often takes months or, in VA’s case, 
years after the receipt of comments. While the potential overlap between BVA’s statutory 
reconsideration process and the clear and unmistakable error review complicates the matter 
procedurally, we do not see why BVA would be prevented from deciding these cases in such a 
way as to ensure the claimant receives all consideration due under either or both procedures. 
Procedures aid in the efficient disposition of issues, but they do not determine the outcome. 

BVA could find clear and unmistakable error where present or reconsider its decision where 
other grounds exist without any prejudice to the veteran or the Government, notwithstanding the 
lack of the convenience of procedural rules. Procedural rules are often not issued or finalized 
before implementation of new law begins. We believe this long delay is unnecessary and unfair 
to veterans whose needs are in many cases immediate. We also believe it violates the 
requirement that cases be decided in docket order. 
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THE UNITED STATES COURT OF VETERANS APPEALS 


The Court of Veterans Appeals is an Article 1 court. Article I courts are often referred to 
as “legislative courts” because they are created through powers of the Legislative Branch rather 
than in accordance with the requirements of Article III of the Constitution. By landmark 
legislation enacted on November 18, 1988, Congress created the United States Court of Veterans 
Appeals to hear veterans’ appeals from benefits decisions by the VA, and ended the long- 
standing statutory preclusion of judicial review. 

The Court has exclusive jurisdiction to review decisions of the Board of Veterans’ 
Appeals. The Secretary may not appeal from the decision made by the Board on his behalf. 

Under its scope of review, CVA is empowered to overturn BVA decisions or VA rules which are 
contrary to the Constitution or a statute, or which are arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law. The Court can set aside a factual finding if it is “clearly 
erroneous.” The Court has the power to compel action of the Secretary unlawfully withheld or 
unreasonably delayed. The Court may hear cases by judges silting alone or in panels of not less 
than three judges. Appellants may be represented by attorneys admitted to the bar, nonattomeys 
employed by recognized veterans service organizations and admitted to practice under the 
Court’s rules, or other practitioners working under the direct supervision of an attorney admitted 
to the Court’s bar. The Court’s decisions are subject to limited review by the United States Court 
of Appeals for the Federal Circuit. 

The Court began deciding cases in late 1989. The number of cases filed with the Court 
rose from 1,261 in FY 1990 to 2,223 in FY 1991, declined to 1,142 in FY 1994, and then 
increased again every year, to 2,229 in FY 1997. From filings so far in FY 1998, the Court 
expects a small increase this year. The number of dispositions, or terminations, rose from 297 in 
FY 1990 to a peak of 2,197 cases in FY 1993. Since then, the terminations have ranged from a 
low of 1,168 in FY 1995 to a high of 1,61 1 cases in FY 1997. The appellate explosion predicted 
by VA when judicial review legislation was being debated never occurred. 

Of the 1,118 cases terminated on the merits in FY 1 997, 439 were reversed or vacated 
and remanded; another 218 were affirmed in part, reversed or vacated & remanded in part; 47 
were denied extraordinary relief; and 414 were affirmed. VA entered into settlements with other 
appellants, which were among the 138 cases voluntarily dismissed. An additional 230 cases 
were dismissed for lack of jurisdiction, and 121 were dismissed for default. Thus, the percentage 
of cases being reversed, vacated, remanded, or settled because of error remains high. 

Although the Court has overall performed and served the purposes of justice for veterans 
well, some of its actions seem designed to serve itself and the system first, and veterans second. 
Other actions of the Court create the appearance of a pro-Govemment bias. Beyond that, there is 
general belief among veterans’ advocates that tlw Court’s interpretation of “well-grounded 
claim” contradicts what Congress intended and that the Court's fact review under its 
interpretation of the “clearly erroneous” standard essentially renders the statutory benefit of the 
doubt requirement unenforceable and meaningless. 

Appellant's representatives have on more than one occasion been exceptionally 
displeased with the role the Central Legal Staff played in predecisional conferences between the 
Central Legal Staff member and the parties. During these occasions. Central Legal Staff 
members have been known to make arguments gainst appellant's positions and in favor of the 
Government in an effort to persuade the appellant’s representative to agree to a joint motion for 
remand so the Court will not have to decide the case on the merits. In at least one such instance I 
personally recall, the Central Legal Staff member was pressing hard for me to agree to a joint 
motion for remand to allow BVA to revisit its factual determinations, which had no chance of 
resolving the appeal because the ultimate disposition of the issue depended on an interpretation 
of law about which the appellant and VA were in disagreement. The Board had interpreted and 
applied the law in a way the appellant believed was erroneous, and in his brief, the Secretary’s 
appellate counsel argued against the appellants’ interpretation. The appeal rested on that 
question of law. Apparently wishing to avoid a decision on that question, the Secretary’s counsel 
injected other questions into the appeal, which the veteran had not raised, and argued for remand 
to resolve these questions. After it was pointed out that another decision by BVA would 
inevitably apply the law in the same way as before and require a new appeal by the veteran, the 
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Central Legal Staff member terminated the conference, but not without indicating his 
unhappiness with my resistance. He had earlier in the conversation told me that I should accept a 
remand because that is all 1 could hope to get if the Court had to decide the case on the merits. 
Not only is this an inappropriate role for Central Legal Staff to play, it suggests a decision has 
already been made before the case ever reaches the Court’s judges, who are the only Court 
personnel with authority to render decisions on the merits of a case. Fortunately, we have not 
heard recent complaints about this type of heavy-handed tactics by the Central Legal Staff. 

The Court's practice of routinely granting the Secretary’s counsel multiple extensions of 
time to file briefs and other documents is a more widespread and persistent problem. Early in the 
Court’s operations, attorneys for the Secretary began to move for extensions of time to file their 
briefs in cases they were having a hard time defending. Eventually they began routinely filing 
motions for extension in every case. Even worse, they began to file not one but three or more 
successive motions for extension in most every case. The Court has been exceptionally tolerant 
of this practice even though it violates the Court’s own rules and delays resolution of disabled 
and elderly veterans’ appeals for protracted periods of time. We have discussed this problem and 
the Court’s actions at length in the FY 1999 Independent Budget. 

In response to a proposed amendment to the rule on extensions of time by the Court’s 
Rules Advisory Committee, the Court issued an order on April 24,1 998, taking the Committee’s 
recommendation under advisement. In its discussion, the Court acknowledged that the 
Secretary’s attorneys had filed more than 4,000 extension motions in the past year alone. The 
Court observed that “the resolution of appeals is being unduly and unreasonably delayed by the 
thousands of motions filed by the Secretary for extensions of time based on the demands of 
caseload assignments on the appellate attorneys assigned to representation duties by the General 
Counsel.” The Court observed that the “delays occasioned by these motions can serve to 
frustrate meaningful judicial review.” Under a section of the order with the heading “Future 
Consideration of Extension Motions,” the Court, in announcing its plans to address the problem, 
said: “Over the last several months, as a result of the Court’s increasing concern about excessive 
delays in the completion of appeals and the tendency on the part of many counsel for appellants 
to object to the Secretary’s extension motions, certain factors have emerged in connection with 
the Court’s consideration of such motions as well as extension motions filed by appellants.” The 
Court listed the factors it would consider in deteimining whether there is good cause to grant 
extension motions. What the Court said is quite troubling. 

Where the demands of a heavy caseload have not been viewed as good cause for 
extending the time permitted for completing an action required under rules of appellate 
procedure, CVA now states that the determination of good cause for extension will be subject to 
caseloads. The Court said it will employ “closer scrutiny of whether good cause is shown in 
motions for extensions based on overall caseload demands.” 

Similarly troubling is the Court’s statement: “In evaluating another party’s opposition to 
an extension motion, the Court will take account of the extent to which that party has been 
granted extensions of time in the case.” That statement is troubling for two reasons. First, it 
suggests that the court will base its decision on whether to grant a motion on the other party’s 
conduct, not the validity of the grounds for the current motion. Each party’s motions should be 
granted only on good cause. Neither party should be entitled to an inappropriate extension 
because the other party was granted one. Every motion should be decided only on its own merits. 
This also hints that the Court might retaliate against appellants for opposing the Secretary’s 
motions for extension. Appellants often must file requests for extension of time to file their 
briefs because they are awaiting a decision by the General Counsel’s office on whether it will 
settle the case without briefing. Second, basing the decision on whether to grant or deny motions 
on the conduct and convenience of counsel disregards the needs and rights of veterans, who 
would be harmed by the delays. 

Congress certainly has an interest in ensuring that veterans’ appeals are fairly and timely 
decided by the Court. This Subcommittee should continue to watch closely the Court’s actions 
on this serious and ongoing problem. It would be entirely inappropriate for the Court to issue a 
rule that condones delay on the excuse of a heavy caseload. Appellant’s representatives have an 
ethical responsibility to maintain manageable caseloads. It is doubtful that the Court would have 
extended the same considerations to them had the situation been reversed. The Secretary has a 
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responsibility to devote sufficient resources to the representation of his interests in the Court. He 
should not be allowed to delay veterans’ appeals for his own purposes and convenience. The 
Court should be concerned primarily with the timely and efficient administration of justice and 
not the convenience of the parties. 

Although courts must enjoy judicial independence, Congress changes laws to override 
judicial interpretations that do not comport with the legislative will. Two areas that deserve 
congressional attention are the Court’s interpretation and application of the concept of a “well- 
grounded claim” and the Court’s standard and practice in fact review of BVA decisions. 

Under the law as construed by the Court, VA is not obliged to assist the veteran in 
prosecuting or required to consider the merits of a claim that is on its face not well grounded. 
Therefore, veterans have the burden of meeting the well-grounded threshold to trigger VA’s duty 
to assist and to receive a decision on their entitlement. Claims that are not well grounded may be 
denied summarily on that basis. 

“Well grounded” has essentially meant that the claim is founded on the fundamental 
elements requisite to entitlement if proven. Well grounded is defined by the third edition of the 
American Heritage College Dictionary as “having a sound basis.” It is defined by Webster 's 
New Universal Unabridged Dictionary as “based on good reasons.” The Court held in one of its 
early decisions, Murphy v. Derwinski, 1 Vet.App. 78, 81(1990), that a well-grounded claim “is a 
plausible claim, one which is meritorious on its own or capable of substantiation.” However, the 
Court’s jurisprudence on this standard has evolved to require that the veteran’s claim be 
accompanied by evidence sufficient to essentially establish a prima facie case to meet the well- 
grounded threshold and trigger the duty to assist. Once the veteran has practically proven his 
case on his own, there is no need for Government assistance. 

Under 38 U.S.C. § 5107, it is provided that “a person who submits a claim for benefits 
under a law administered by the Secretary shall have the burden of submitting evidence sufficient 
to justify a belief by a fair and impartial individual that the claim is well grounded.” This section 
also provides that the Secretary shall assist a claimant in developing the facts pertinent to the 
claim and does not distinguish between facts of basic eligibility and other material facts. The 
Secretary’s own regulation, 38 C.F.R. § 3.1 59(b), provides that VA will assist the veteran in 
obtaining public or private records “[w]hen information sufficient to identify and locate 
necessary evidence is of record.” Because “evidence sufficient to justify a belief by a fair and 
impartial individual” seems to apply more appropriately to a finder of ultimate fact than one 
screening for the preliminary elements, it suggests that “well grounded” applies here to the 
ultimate quality of the claim and proof rather than an initial threshold. Although the legal duty to 
submit evidence sufficient to meet the burden of proof is the veteran’s, and the consequences of 
failure to submit such evidence are to the veteran, the VA has a duty, when evidence is available, 
to assist in obtaining it regardless of whether it pertains to basic elements of eligibility or other 
material facts. The meaning given this language by the Court has led to a departure from the way 
the system operated before judicial review. 

Congress made it clear in enacting judicial review that it did not intend to change the 
informal and helpful nature of the administrative process. Certainly, Congress did not intend to 
place such burdensome procedural hurdles in the path of veterans seeking benefits. Congress 
should consider correcting this problem. We suggest that it could be corrected by a simple 
amendment. The definition statute, 38 U.S.C. § 101, could be amended to add a subsection as 
follows: “A well-grounded claim means one based on pounds which if proven would establish 
entitlement to the benefit sought.” Alternatively, § 5107 could be amended to delete the term 
well grounded. 

The Court upholds VA’s factual findings unless they are clearly erroneous. Clearly 
erroneous is the standard for appellate court reversal of a district court’s findings. When there is 
a “plausible basis’ for a factual finding, it is not clearly erroneous under the case law from other 
courts, which the CVA has applied to BVA findings. Under the statutory “benefit of the doubt 
standard,” BVA is required to find in the veteran’s favor when the veteran’s evidence is at least 
of equal weight as that against him, or stated differently, when there is not a preponderance of the 
evidence against the veteran. Yet, the Court will uphold a BVA finding when it only has a 
plausible basis. This renders the statutory benefit of the doubt meaningless because veterans’ 
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claims can be denied and the denial upheld when supported by less than a preponderance of 
evidence against the veteran. The statutory standard is not enforceable. We believe that there 
should be a more exacting review of VA findings. There is no practical necessity to defer to 
professional VA fact-tinders, who repeatedly deal with specialized and limited subject matter, in 
the same manner we do to judges or juries, who are typically confronted with a greater breadth of 
variables and intangible elements. Congress ^ould amend the Court’s scope of review to require 
the Court to reverse a factual finding when it determines the finding is not reasonably supported 
by a preponderance of the evidence. 

Congress should also make a legislative change to ovetride a judicial construction of the 
taw on fees under the Equal Access to Justice Act (EAJA). One of the several fee shifting 
statutes, EAJA primarily allows small businesses, people of moderate incomes, and nonprofit 
organizations to challenge unreasonable Government actions. This law requires the Government 
to pay the patty's attorney fees when the party prevails in an action in which the Government’s 
position was not substantially justified. The goal of shifting the costs of legal fees to the 
Government in cases where citizens prevail in action against the Government is twofold: (I) to 
encourage citizens who may not otherwise have the financial means to assert their legal rights 
against the Government to do so, and, (2) to serve as a disincentive for the Government to use its 
resources for unwarranted defenses of its actions. Although EAJA fees may be awarded for 
nonattomeys who assist or are supervised by attorneys in CVA cases, such fees cannot be 
awarded for veterans’ service organization representatives and other nonattomeys who are 
admitted to practice and who successfully represent appellants before CVA without attorney 
supervision. This anomaly is the result of a judicial interpretation of the term “attorney fees” as 
being broad enough to include fees for services of paralegals, law clerks, and other nonattomeys 
who assist or are supervised by lawyers but not broad enough to include the services of 
unsupervised nonattomeys who perform the same services as lawyers before CVA. This puts 
veterans’ service organization representadves at a distinct disadvantage and potentially harms the 
veteran or other appellant because it removes the incentive for VA to settle the meritorious cases 
of these appellants. VA is free to prolong the litigadon in these cases even though the 
Government’s position is not substandally jusdfted. This situation is extremely unfair. 

Moreover, provisions that discourage participation of qualified nonattomeys in the representation 
of appellants before CVA are certainly inappropriate given the added burden a high proportion of 
nonrepresented appellants currendy places on the Court. Congress should change the law to 
permit EAJA fees in cases where appellants are successfully represented by nonattomeys. 

Enactment of the provision in H.R. 3212 to permit staggered retirement of CVA’s judges 
would also benefit the Court. This could prevent the situation in which there is a turnover of 
several judgeships within a short span of time. Because their terms began close together, several 
of the Court’s judges might otherwise retire near the same time at the expiration of their IS-year 
terms. The DAV supports this provision in H.R. 3212. The DAV has no position on the other 
provisions of the bill. 


CONCLUSION 


Despite some substantial correctable problems that persist in the administrative and 
judicial appellate processes for veterans appeals, these systems handle large numbers of cases 
quite well overall. The persisting problems can and must be remedied, however. Despite some 
institutional resistance and problems of adjustment, judicial review has given the administrative 
system greater integrity and benefited veterans in ways nothing else could. With more emphasis 
on accurate and quality decisions and demonstrable Improvement in its product, BVA will gain 
more public trust and confidence. BVA’s success also depends on how well VA improves its 
decision-making in field offices. 

We appreciate the Subcommittee’s interest in these issues and the opportunity to present 
our views. Given the importance of a well-functioning appellate system for veterans, we believe 
annual oversight hearings on the operations of the Board and Court would be worthwhile. This 
concludes DAV’s statement. 
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WASHINGTON, DC JUNE 10, 1998 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

Thank you, Mr. Chaiiman, for inviting the Veterans of Foreign Wars of the United States 
(VFW) to participate in this hearing to discuss legislation pertaining to revisions in the law on the 
retirement of judges of the Court of Veterans Appeals, the renaming of the court, and the institution 
of a staggered judicial retirement option. We are also to discuss the very important topic of the 
impact of the court and the Board of Veterans’ Appeals on the processing of claims with the 
Department of Veterans Affairs (VA). 

We agree fully with all aspects of H.R. 3212. The provision to stagger the eligibility for 
retirement of the judges beginning in 1999 is especially needed. That will ensure that a complete 
turnover of the court will most likely not occur at one time, which is a strong possibility under the 
current law. Accordingly, an orderly retirement and r^lacement system will help maintain 
necessary judicial experience. A staggered retirranent system is a recommendation in the fiscal 
year 1999 Veterans Independent Budget and Policy and I refer you to that document for more 
discussion on this issue. 

The second subject, concerning the impact on claims processing by the court and the board, 
is more elaborate and complex. Quite simply, the impact has been tremendous, probably beyond 
any ima^ation at the time of the "Veterans' Judicial Review Act of 1988" which established the 
court. Literally from their inaugural court case in 1989, the court has been steeped in controversy. 
Many have opinions whether the court has been good or bad for the veteran. Let us be unequivocal 
in our opinion — the "Veterans' Judicial Review Act of 1988" has been, and is, one of Congress' 
most important pieces of legislation ever for vrt«^ns. It is nearly comparable to the GI Bill in its 
impact. 


Some will argue otherwise. Their debate is based on a premise that the court is responsible 
for introducing an "element of the adversarial process" nevw intended in the "paternalistic" 
veterans' entitlements system. That makes for go^ drama but it is not an accurate assessment. 
Actually, the VA claims processing system was far more adversarial to veterans prior to 1988. 
Adjudicators and rating specialists were autonomous and arbitrary in their decision>making. For 
instance, rating specialists commonly ignored medical opinions supporting a vetoan's claim, 
regularly substituting instead their own biased, contrary, unsubstantiated opinion justifying a 
capricious denial on what was a legitimate claim for benefits. Nowhere was this more prevalent 
than when these actions by rating specialists led to illegal reductions in compensation ratings. Such 
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reductions were all too common prior to 1 988 and they, by far, form the bulk of our current "clear 
and unmistakable error" claims. 

Thus, the VA’s system before the court's existence was already very adversarial to veterans 
because of this just mentioned autonomy in decision-making. The court has not created new laws 
or regulations, but has only highlighted past VA failures to equitably process claims, mainly from 
an inability to correctly apply the statutes and regulations of record through misinterpretation, 
selective interpretation or unawareness. Further, it took a few years of the court's existence for the 
VA to realize this and that lack of realization formed the core of the claims processing timeliness 
and quality difficulties. 

That is the negative. The positive is that, because of the court, a veteran now has the best 
chance ever for a proper and correct decision on a claim, as Congress has always intended the 
system to be. Further, the VA is now making great strides toward changing that historical and 
entrenched culture of autonomy. But, we all know that it has come at a great cost - the past 
horrendous backlog of over 500,000 claims, average processing times over 200 days for original 
compensation claims. Board of Veterans' Appeals initial appeal decision time ^preaching three 
years, and board decisions dropping to approximately half the previous annual rate. The question 
now is not so much the assessment of the court's impact (and by reference the board's) but the 
present status of the VA in resolving these past problems. The endeavor for that answer is, of 
course, what this hearing is all about. 

The VFW has long-held - and we have so testified in the past ~ that the focus must be on 
three major areas: quality decision-making at the regional office on compensation claims; reduction 
of the Board of Veterans' Appeals decision time-lag; and, the high BVA remand rate. (The two 
BVA appellate review problems are almost entirely integrated in decision quality at the regional 
office.) Solve these and all other claims processing problems will essentially resolve. Our 
assessment is that the first is presently very questionable, thus disturbing; the second is rapidly 
resolving; and, the third is improving but not as fast as we prefer. 

Statistics support our statement that BVA decision timeliness will soon be resolved. (Last 
year, the acting Chairman established a fiscal year 2000 timeliness goal of six months from docket 
date to BVA appellate decision.) In fiscal year 1997, the board nearly doubled the number of 
decisions fix>m the previous year to a total of 43,347. (That figure was also nearly a historical 
high.) Further, the average response time, from docket date to decision, was reduced from 595 days 
to 334. Even better is the recent statistic that once an appeal case arrives at the board, a decision is 
being rendered in an average 150 days. (The VFW currently averages 28 days in presenting an 
appeal argument to the board.) 

Our figures on our representation confirm these good numbers. In the first three months of 
fiscal year 1998, 365 of our 891 represented appeals were decided in less than 90 days with 201 of 
those in less than 30 days. Thus, we feel the achievement of the BVA timeliness goal of six months 
looks very promising. 

Integral to the VA's approach on quality decision-making at the regional office level will be 
the successful accomplishment of the goals and initiatives espoused in the Veteran Benefits 
Administration's Business Process Reengineering (BPR) plan submitted as part of the VA’s fiscal 
year 1998 budget and, more recently, incorporated in the VA’s Strategic Plan. Specifically, it is the 
fiscal year 2002 vision to process all claims in an average 60 days, with a 97 percent accuracy rate, 
and no greater than a 20 percent BVA remand rate. (While not an actual factor in the 
Compensation and Pension Service BPR, the BVA fiscal year 2000 timeliness goal of six months 
from docket date to decision is nonetheless linked.) We have reviewed in detail the BPR plan and 
find that vision ambitious but obviously commendable for veterans. The VBA's BPR plan is now 
integrated into the Under Secretary for Benefits' Roadmap for Excellence. 

(The BPR Implementation Plan includes another solid "vision" on how the veterans 
services organizations will, and should, operate in the future claims processing system. Indeed, it 
projects the VSOs toward better, more comprehensive representation. We welcome the challenge 
and its inherent increased responsibility that comes with this expanded role.) 

That rapid resolution of the BVA decision time-lag has now focused our attention on the 
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problems of initial claim quality decision-making and the BVA remand rate. Both of these issues 
are regional office responsibilities. (The fact that the board nearly doubled their annual output in 
one year had the reciprocal effect of a large increased appellate workload at the regional offices.) 
Despite all the efforts put forth by the VA, both are still major concerns. The BVA remand rate of 
45.2 percent for fiscal year 1997 is relatively constant from previous years (although the report for 
the first half, fiscal year 1998 shows a sizable reduction to 41.7 percent, that is still far from the 
fiscal year 2002 goal of 20 percent). And, last Novemba^s Systematic Technical Accuracy Review 
(STAR) undertaken by the VBA indicated a 36 percent error rate for the core, rating-related 
adjudicative work done at the regional offices. Both of these figures certainly have caused us to 
pause from our previous optimistic assessments on the possibility of the VA achieving their BPR 
goals. 


However, our real dilemma in reviewing the quality of VA regional office decision-making 
has been that our opinions are relatively subjective in nature; that is, we have had to rely on VA 
reports and analysis. Consequently, we recently decided that the best course of action to attain 
more objectivity is through our own program of VA rating decision review. While it is impossible 
for us at the VFW’s National Veterans Service staff to review all VA regional office rating 
decisions, we feel a reasonable assessment and analysis can be made by having VFW department 
service officers forward to us, for our review, rating decisions on seven important issues: (1) Gulf 
War Undiagnosed Illnesses; (2) Spina Bifida; (3) total (100%) compensation ratings with an 
associated special monthly compensation; (4) Prisoner of War; (5) rating decisions in response to a 
BVA or CVA remand; (6) claims related to tobacco use; and, (7) sexual trauma. 

But, we still have hope for the VA. This optimism resides primarily in the many initiatives 
the VBA has undertaken to correct both quality and timeliness deficiencies. Four are absolutely 
critical to us. They are the pre-discharge examination program for our active duty military, the 
post-decision review process (and, particularly, the Decision Review Officer program), the Partner 
Assisted Rating and Development System (PARDS), and the out-basing of rating veterans service 
representatives in the VA medical centers. 

After what everyone agrees was a successful test program at three Army installations, the 
VA has now decided to expand the pre-discharge examination program to all military services at an 
additional 15 sites. This is a project that is already paying dividends for the government. There is 
little doubt that, in the long term, it will make a significant dent in reducing timeliness of claims 
processing. For example, the program between the Seattle Regional Office and Fort Lewis has 
been able to establish an average completion rate of less than 60 days from the discharge date for a 
final compensation rating. That figure is expected is go much lower as the regional office continues 
to refine the program. The ultimate goal is to give a rating to a veteran immediately upon his 
discharge. (One major disappointment is the Department of Army has decided to withdraw the 
participation of their physicians performing the combined DoD/VA separation examinations. That 
now requires the Seattle Regional Office to perform the examinations at American Lake VA 
Medical Center and means soldiers must arrange their own transportation to that location.) 

Even more important is the quality of the rating decisions as part of the pre-discharge 
program. That quality is easy to achieve because the VA, through the ready cooperation of the 
military, has a captive audience for their outreach briefings, immediate and fresh access to the 
service medical records, and direct communication widi the applicants in assisting them in the 
proper techniques for filing a claim. This outreach also includes vocational rehabilitation 
counseling, Montgom^y GI Bill processing, and loan guaranty eligibility certificate issuance. You 
have to look no further than the written commendation fix)m General Shalikashvili on his own 
experience as to the efficiency of the Seattle Regional Office’s program at Fort Lewis for an 
indication of the promise the pre-discharge program has for the government in the quest for 
excellent "customer" satisfaction. 

The VA has also instituted “post discharge” programs. PARDS was initiated at the St. 
Petersburg Regional Office with the idea of rendering very quick decisions on claims submitted 
with accompanying complete evidentiary docum^tation. The initial goals were 19 days for claims 
not requiring a compensation and pension examinations and 45 days for those diat do. Both 
timeliness standards obviously exceed the BPR goal. The program has now progressed so well that 
the average decision time for a PARDS claim is now five days! Even better, less than three percent 
(3%) of PARDS claims at St. Petersburg continue to the beginning appellate stage with a Notice of 
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Disagreement. This figure has grabbed the attention of other regional directors and PARDS is 
beginning to expand throughout VBA. 

The most significant initiative that will eventually impact the most on the high remand rate 
and quality of regional office decision making is, in our opinion, the post decision review process 
instituted as part of the VBA's BPR. This included the important, related decisions to delegate 
difference of opinion authority to the regional offices and the establishment of the Decision Review 
Officer (DRO). While it is too early to form a conclusive opinion on the possible success of the 
program — the DROs were established on December 1, 1997 and it is an one-year test -- our service 
officers at the 12 regional office test-site locations are already universally praising the potential of 
the program as a means to drastically reduce the amount of appeals on VA rating decisions. That is 
because of the earlier involvement by the DRO in informally communicating with the veteran and 
the representative the proper requirements for successfully supporting a claim and, if need be, direct 
explanation of the reasoning for a denial of any claimed issues. This is really an expansion of the 
widely successful hearing officer program as sugg^ted by both the Veterans' Claims Adjudication 
Commission in their 1997 report and Congress in their review of that report. 

The fourth initiative is one being done essaitially on some regional office directors own 
volition and that is the out-basing of rating and adjudication personnel in VA medical centers. This 
initiative, which was first started by the Chicago regional office director, has objectively shown to 
basically eliminate the problem of inadequate and/or incomplete compensation and pension 
examinations. With inadequate examinations being the significant issue for most BVA remands, it 
would seem reasonable that ail regional office directors will soon adopt this initiative. 

Accordingly, these four initiatives have put the VA on the edge of a major breakthrough 
toward making the agency a model of government efficiency and service to its clientele. After all, 
these are programs geared to the theory of improving the access of veterans to the system. 
However, there is one major obstacle that can - and will, if not checked - sidetrack any further 
forward movement to this objective. The BPR initiatives just described have occurred, for the most 
part, through internal diversion of FTE resources and at a time when the Veterans Benefits 
Administration has also been suffering significant FTE reductions. (As an example, lack of 
available resources is the only reason given by regional office directors precluding their ability to 
out-base rating personnel in VA medical centers.) This was recognized by the National Academy 
of Public Administration when they recommended, in their August 1997 report on the VA claims 
processing problems, that the recent "FTE drain" in the VBA must be stopped by at least stabilizing 
at the fiscal year 1997 level. Yet, the Administration now recommends a further overall 125 FTE 
reduction in VBA as part of the fiscal year 1999 budget proposal. If Congress accepts that FTE 
reduction recommendation, it is our opinion that BPR will have no chance of succeeding as 
currently envisioned. Indeed, a recommendation in the 1999 Veterans Independent Budget and 
Policy is for an increase of 500 FTE for the compensation and pension business line and 
stabilization in the other VBA programs. That recommendation is not whimsical: the additional 
500 FTE must be used to expand the out-basing of rating veterans service representatives to those 
VA medical centers that perform a significant number of C&P examinations, to enhance the DRO 
program by providing adequate administrative support staff and additional DROs, and to recruit 
new veterans service representatives to rectify the past hiring fi'eezes. 

Mr. Chairman, Congress must now immediately act and provide the necessary ^propriated 
funding to reverse this deleterious FTE reduction in the VBA if we hope to have any further 
success toward the BPR goals of reduced claims timeliness, improved rating decision quality, and 
lower BVA remand rate. If that occurs, the impact of the court and the board on VA claims 
processing will only be felt in a positive manner by our veterans. And, that feeling will occur even 
prior to the fiscal year 2002 goals as outlined in the BPR plan. 

Mr. Chairman, this concludes my statement and I will be happy t respond to any questions 
you may have. 
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Introduction 

Chairman Quinn and members of the subcommittee, on behalf of Vietnam Veterans of 
America (VVA), I am pleased to have this opportunity to present our views on the current issues 
facing the Board of Veterans’ ^peals and the U S. Court of Veterans Appeals. WA was the 
earliest and strongest advocate of veterans judicial review amongst the veterans organizations: On 
this tenth anniversary of the passage of that legislation, it is worth looking at the impact of judicial 
review, and how the veterans appeals system can be improved even further. 

Prior to 1988, the Board of Veterans’ Appeals (BVA) stood as the final adjudicatory body 
for all decisions and appeals made on behalf of veterans’ claims. The law generally barred court 
review of all VA decisions. In addition, a taw dating back to the Civil War prohibited a claimant from 
paying an attorney more than SIO for representation in a VA benefits claim. Veterans judicial review 
was not easily achieved. After years of intense debates within Congress, the VA and the veterans 
service organizations. Congress passed the Veterans Judicial Review Act, which created the U.S. 
Court of Veterans Appeals, an Article I court with exclusive jurisdiction over appeals of decisions 
by the BVA. The Act law allows attorneys to charge a fee for representing a claimant in any appeals 
process, only after a final, adverse BVA decision. The Act contains other complex restrictions on 
attorney fees, as well. 


Board of Veterans’ Appeals Operations 

At the Judicial Conference of the U.S. Court of Veterans Appeals in 1996, Charles L. Cragin, 
then Chairman of the BVA, stated, “The Board of Veterans' Appeals has undergone more significant 
changes in roughly the past six years than in its entire history... judicial review of VA benefits 
decisions and the evolving ‘veterans common law’ of precedent decisions of the U.S. Court of 
Veterans Appeals and other federal courts have drastically changed the way VA does business.” 

For the first time in its history. Board Members’ decision were reviewed by an outside 
authority. In the words of Chairman Cragin, “The expanded ‘reason or bases’ requirement of the 
VJRA, the expanded ‘duty to assist’ as defined by the Court, expanded due process requirements and 
constantly evolving case law” resulted in the need for better BVA decisions. Also, Board Members’ 
performance began being evaluated based on the Court’s mlings in their individual decisions, which 
appears to have a healthy effect on their decisions. 

The BVA’s statistics show that the Court has indeed had a major impact on the BVA’s 
decisions. During the decade prior to judicial review, BVA’s allowance rate was consistently 12%- 
1 4%. In the years since judicial review began, this rate has risen to 1 5%-20%. The BVA remand rate 


I 



123 


has gone from less than 25% to nearly 50%. The denial rate has dropped from over 70% to less than 
40%. 


WA believes that the staff of the BVA is generally competent and dedicated. Nevertheless, 
the past year v/ithout a permanent Chairman seems to have caused it to loose focus on its mission of 
providing prompt, fair decisions to our nation’s veterans 

This past April, BVA staff confirmed our assessment that when a case is remanded by the 
U.S. Court of Veterans Appeals, it was taking 10 months for BVA to render a decision. This is much 
longer than the time BVA takes to render a decision in a new case on appeal from the VARO. This 
discrepancy is inexplicable, since most court remands are based on joint motions or short orders 
issued by the Court, and the instructions for BVA and/or VARO are clearly laid out by the Court. 
These decisions should generally require only a few hours of a BVA attorney’s time, not 10 months. 

After WA discussed this situation with Acting BVA Chairman Richard Standeffer, the BVA 
division which had been assigned to draft decisions in Court remands was soon disbanded. Now 
such cases are assigned to individual Board members, just as new appeals coming from the VARO 
would be. While WA applauds this prompt action, we are concerned that this was allowed to occurr 
in the first place. Such inaction by the Board seems to clearly violate the Veterans Benefits 
Improvements Act of 1994, which requires BVA to provide “expeditious treatment” to remanded 
cases The next BVA Chairman must ensure that such widespread violations of Congressional intent 
do not recur. 

BVA Creating Unnecessary Work for Itself 

BVA may be falling behind on cases, as described above, because it is devoting significant 
staff resources to tasks which appear outside the scope of its duties, and its authority 

The first example of this involves BVA review of attorney fee agreements, in which VA pays 
the attorneys fee out of a retroactive benefits award. Title 38 U.S.C. Sec.5904(c)(2) states that BVA, 
“upon its own motion or the request of another party, may review such a fee agreement” to 
determine if it is excessive or unreasonable, and if so, “may order a reduction in the fee.” In 1992, 
without going through the notice and comment rulemaking process required by the Administrative 
Procedures Act, VA issued a circular which requires that all such agreements be reviewed by BVA. 
(See VBA Circular 20-92-14, Par. 1 8.b (May 29, 1992). This policy change was approved by BVA 
in Chairman’s Memorandum 01-92-19 Par. 2 b (June 29, 1992). 

There is no law or regulation requiring BVA to spend its limited staff resources in this 
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manner, and we are not aware that BVA is finding ai^ significant number of the these fee agreements 
to be unreasonable. BVA routinely takes six months or more to review even simple fee agreements. 
The effect of this policy is to significantly delay attorneys getting paid fees they have earned, (which 
discourages than from representing more veterans). BVA’s rationale for this policy is that they are 
preventing litigation by reviewing fee agreements and asking the attorney to make corrections where 
appropriate. But BVA has failed to provide actual cases where this scenario has occurred. 
Moreover, claimants have the option of filing complaints directly to BVA, if they believe an 
attorney’s fee agreement is improper, unless BVA receives a complaint, it should not the agreement. 
The private veterans law bar views BVA policy as obstructionist. WA believes it wastes tax dollars, 
delays veterans claims by using BVA staff time, and serves no useful purpose. In addition, BVA’s 
practice creates a disincentive for attorneys to represent veterans, by delaying their receipt of fees 
they have earned by winning their client’s case. 

The second example of BVA wasting resources, steins from the first. Ironically, a decade 
after Congress allowed veterans to hire attorneys in their claims, BVA is trying to make it more 
difficult for veterans to hire an attorney. BVA has proposed regulations which will force VA to stop 
paying veterans attorneys their fees out of past due benefits, which will make attorneys less likely to 
represent veterans. These regulations are extensive, and they engendered dozens of negative 
responses in the notice and conunent process. Simply reading and responding to these comments will 
unnecessarily waste a large amount of BVA attorney time. 

One of the champions of veterans judicial review. Rep. Lane Evans (D-IL) has introduced 
legislation requiring VA to pay these fees. WA arongly supports this legislation and the hard fought 
right of veterans to get attorney representation, if they so choose. 

The third example involves Group VII of VA Office of the General Counsel, which represents 
the Department at the U.S. Court of Veterans Appeals. While we are unaware of the origin of the 
policy. Group VII now requests BVA’s permission before agreeing to settle any case. (Such 
settlements usually do not entail granting the claim, but are joint motions for remand to allow BVA 
to correct some adjudication error). BVA also appears to dictate the terms of any such settlements. 
This practice has been alleged to violate the Code of Judicial Conduct and Model Rules of 
Professional Conduct for attorneys. (See attached articles from the Federal Bar Association’s 
veterans law newsletter. Tommy) It also causes the public to loose confidence in the independence 
of the BVA, since BVA now takes part in defending its own decisions, which may be renumded by 
the Court for BVA to work on again. Lastly, it is a waste of BVA’s and the General Counsel’s 
resources. 
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Impact of Judicial Review on the VARO 

It is the VA Regional Offices’ (VARO’s) implementation of the Court’s decisions that has 
generated the most controversy over the years. As the BVA began to enforce the Court’s mandates, 
it naturally influenced the VARO’s to do the same, by both reversing and remanding decisions. In 
addition, the VA created a judicial review staff to analyze, summarize and disseminate Court 
decisions to VARO staffs. Nevertheless, as stated in a 1 994 article (coauthored by Robert White, 
then chief of VA’s judicial review staff), “compliance with the Court’s mandates was initially slow.” 
This was because VA’s “many organizational divisions and subdivisions” made it “difficult at first to 
disseminate information, implement Court decisions, and monitor results, particularly in the regional 
office level...” 

That article turned out to be extremely prescient, given the heated criticism by Chief Judge 
Nebeker of VA’s &ilure to implement the Court’s decisions, which he expressed in September 1994, 
in his opening remarks at the Judicial Conference of the U S. Court of Veterans Appeals. It is 
interesting to note that despite VA Secretary Jesse Brown’s promise at the conference, to improve 
VA’s implementation. Chief Judge Nebeker testified to Congress in April 1997 that VA had made 
no significant improvements in implementing the Court’s decisions at the VARO level. 

On a widespread basis, the VARO’s continue to fail to follow the Court’s decisions. What will 
the Court ultimately do if the VA continues to fail to implement its decisions consistently ? The 
Court could use its contempt authority to fine the VA for failure to follow the Court’s decisions. 
Given the length of time VA has failed in this regard, and the high stakes involved for needy, disabled 
VA claimants, the Court may choose such a course. 


U.S. Court of Veterans Appeals Operations 

Vietnam Veterans of America supports the proposed legislation to stagger the terms of the 
Court’s judges, and to change the Court’s title. But we believe more legislation is needed to allow 
the Court to fulfill its potential. 

After passage of the VJRA, two of its sponsors. Sen. Alan Cranston (D-CA) and Rep. Don 
Edwards (D-CA), made statements in the Congressional Record that the Act’s “clearly erroneous” 
standard of review for factual findings would allow the Court to reverse VA when appropriate. 
Senator Cranston was “confident that the ‘clearly erroneous’ standard... will permit that court to carry 
out a more complete analysis of factual matters than would be appropriate under an ‘arbitrary and 
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capricious’ standard... the Court of Veterans Appeak might apply the clearly erroneous standard even 
more broadly than the substantial evidence test,” which is the standard applied by U.S. District Courts 
reviewing Social Security Administration findings of fact. 

At his May 1989 confirmation hearing. Chief Judge-designee Frank Q. Nebeker was asked 
by Sen. Cranston, “Would you ever have any hesitancy in reversing an unlawfirl VA action ...?” 
Nebeker responded, “Not at all, sir .” If both parties were referring to “outright reversals” ordering 
the VA to grant the claim, then this prediction obviously has not come true. 

The Court has not been at all reluctant to find substantive and procedural errors in the BVA 
decisions it reviews. However, its practice in nearly all these cases is to remand the case for the BVA 
to readjudicate the case. If the BVA then denies the claim again, the veteran must appeal to the 
Court again. Of the thousands of cases the Court has reviewed, it has outright reversed the VA— 
ordering VA to grant benefits— less than 200 times. 

Veterans and their advocates have been frustrated by the Court’s reluctance to outright 
reverse the BVA and order VA to grant the veteran’s benefits. These remands often take years for 
the BVA and VARO’s to process. Sick veterans have died while their cases are on remand from the 
Court. In the Veterans Judicial Review Act, Congress has provided that the Court may outright 
reverse a BVA finding in a factual issue of a case only if the Court determines it was “clearly 
erroneous.” 38 U.S.C. {) 4061(a)(4) (1988). The Court has ruled that it caitnot overturn a BVA 
finding of fact if there is any “plausible basis” to support it. Several observers have suggested that 
this standard is too strict, and that it should be broadened. An example of such a change would be 
to allow the Court to reverse a BVA finding of fact if it is “not reasonably supported by the evidence 
of record.” WA supports this expansion of the Court’s authority, which would allow the Court to 
promptly order the VA to grant benefits in meritorious cases. 


Attorney Representation for Veterans 

WA has reason to be proud of its nationwide network of veterans’ service representatives, 
all of whom are lay advocates that assist veterans in navigating the often labyrinthine processes of the 
VA adjudicatory system. WA provides a comprehensive training program to those committed 
individuals seeking to become accredited service representatives, provides newsletters updating them 
on developments before the VA, and conducts periodic refi’esher training. WA service 
representatives help veterans complete forms, gather and marshal evidence, represent them at 
hearings, and otherwise assist veterans in developing their claims. By and large, WA’s field 
representatives and those of other service organizations have done an excellent job in assisting 
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veterans and should play a continuing part in the adjudicative process. 

However, the time has come for Congress to broaden the scope of proceedings before the 
VA in which veterans can engage attorneys on a fee basis. The Veterans Claims Adjudication 
Commission Report states that fewer than one percent of represented applicants designate attorneys 
at the Regional OfKce and five percent are represented by attorneys at the BVA level, while 87.9 
percent of represented appellants designate private attorneys before the court. This disparity between 
attorney representation at the court and administrative proceedings stems from the fact that attorneys 
are prohibited from charging fees until a veteran’s claims have first been denied at the BVA. 

Both federal and state officials have recognized that involvement of attorneys at even the 
lowest levels of adjudication results in more effective presentations and thus more improved and fairer 
dispositions by the administrative bodies. Accordingly, both Social Security and state workmen’s 
compensation programs, neither of which is more complex than VA disability programs, encourage 
attorney participation throughout various levels of adjudication by providing fees to be paid out of 
past-due benefits. 

The VJRA should be modified to encourage the participation of attorneys on a fee basis 
before the VA at the early stages of the claim process, at least after an initial denial by the VARO. 
Sound policy reasons support such a structural change. First of all, lawyers are trained and skilled 
to understand and apply regulations governing eligibility to veterans disability benefits and in the 
evidentiary means by which a claim can be established. The presence of such lawyers within the ranks 
of VA advocates will improve the speed and quality of adjudication and the overriding need for the 
VA to get it right the first time. 

Introduction of lawyers at the VARO will have other beneficial results. Accredited veterans 
service officers are usually located in VARO’s and VA medical facilities, where they can provide on- 
the-spot assistance to disabled veterans who need assistance in navigating the VA benefits system. 
Veterans living in places distant from a VARO, and who are often prevented from traveling to such 
facilities due to their disability or lack of fends, are prevented from receiving face-to-face assistance 
from a service officer. There are very few locations, however, that do not have an attorney who will 
handle Social Security and workman’s compensation claims Adding veterans benefits to the 
disabilities which can be represented by counsel will mean that veterans will not have to travel to 
VARO’s or to VA medical centers to receive assistance, since there could be shortly in place a system 
of attorneys skilled in veterans benefits proceedings, just as there already is a base of competent 
attorneys willing to represent claimants before the Social Security Administration and workman’s 
compensation proceedings. 
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In addition, bringing attorneys into the process will relieve the caseloads of service 
organizations. Many service officers are so overwhelmed by their existing caseloads that they are 
unable to provide personal assistance to every claimant through each step of the process. An attorney 
who seeks to be compensated from a veteran’s retroactive payment will have significant incentives, 
both financial and ethical, to assist his client in a way that will expedite the maximum payments 
allowable by law - a goal that the VA has explicitly adopted. Thus, the presence of attorneys at the 
regional level will also relieve overworked adjudication officials in discharging their duty to assist 
veterans presenting a well-grounded claim. Attorneys specializing in disability cases in other areas 
are skilled in marshaling often complex medical evidence to present to the adjudicators, and their 
presence in the VA process will provide a service to a represented veteran and to the system as a 
whole. 


Will attorneys put the veterans organizations out of business? Clearly not. These 
organizations have accepted judicial review, and realize its potential to help their members. In feet, 
most of the major organizations have hired attorneys, who work alongside their non-attorney service 
representatives, to represent claimants at the Court. 

Have lawyers improperly taken advantage of VA claimants since the passage of the VJRA 
as predicted by some? There is no evidence that this has occurred. Certainly, the U.S. Court of 
Veterans Appeals’ decisions have not revealed any widespread ethics violations by attorneys. 
Likewise, the 1996 study by Professor William Fox (Catholic University Law School, Washington, 
DC) of attorney practice at the Court did not reveal any negative impact of attorney representation 
of veterans. To the contrary, his data indicated that attorney representation greatly improved a 
claimant’s chances of winning his case. In fact. Prof Fox urged Congress to pass legislation allowing 
lawyers to practice at the VARO and BVA level, in order for the VA and Court decisional process 
to be “truly legitimate” and “truly accepted... within the mainstream of federal administrative law.” 

Chief Judge Nebeker offered his views on attorney representation of VA claimants in his 
testimony to Congress in April 1 997 Addressing the current law which prohibits an attorney from 
charging a claimant a fee until after BVA has denied the claim (at which point the claimant is 
generally prohibited from submitting any more evidence), he agreed with the frequently cited problem 
that a criminal defendant is more able to hire an attorney than a disabled veteran claimant, and said 
he would support legislation allowing claimants to hire an attorney at the VARO level. He made 
similar remarks in his testimony this past February, although that testimony has not yet been 
transcribed and published. 

WA has always fought for the right of a veteran to hire an attorney if they so choose. WA 
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took the lead in abolishing the $10 fee limit. Nearly a decade after its passage, it appears, that the 
VJRA has not provided enough freedom or incentive for attorneys to represent many veterans in their 
claims. Congress should now allow attorneys to be compensated for providing representation at the 
VARO level, or at least at the BVA, where evidence can still be added to the record. In addition to 
helping claimants at the VA level, such a change would encourage more lawyers to represent veterans 
at the Court level, where about two-thirds still go unrepresented. 

Conclusion 

VVA believes that the VA claims system is no more adversarial than it was before judicial 
review. In fact, to the extent VA is now more attentive to its duty to assist, it is less adversarial. 
VARO and BVA decisions are certainly more clear and informative. These doctrines, and many 
others handed down by the Court, have forced the VA to grant benefits in thousands of claims which 
would have been denied before judicial review. For many disabled veterans and their families, this 
has meant the difference between a life with dignity and a life without it. 

On its 20th anniversary, Vietnam Veterans of America, is proud of its role supporting passage 
of judicial review legislation in 1988. We believe that the above suggestions can improve the 
veterans appeals process to make it even more fair, an eflbrt which our nations veterans surely 
deserve. 

WA is very pleased to serve as a resource to you and your staff as the Committee considers 
the operations of the BVA, the Court and VA in administering benefits to veterans. WA’s network 
of service representatives has a great deal of experience at all levels of the original claims filing and 
appeal processes. Thank you for the opportunity to present WA’s views. This concludes our 
statement. We would be pleased to respond to any questions. 
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Previously, Mr. Russo worked from 1987 to 1990 for WA Legal Services/National Veterans 
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Does the 
Functus Officio 
Doctrine Apply 
to the BVA? 

by WWam S, 

F unctus ofi&no means ”a task per- 
fumed; having fulfilled the func- 
dtm, dischaiged the t^ce, or 
acccMnpIisbed the purpose, and therefore 
of no fiiitber force or authority." Black ‘s 
Law Dictionary, West Publishing Co.. 5th 
ed.. 1979, pg. 606. 

Oocc the Board of 
Veterans’ Appeals ( 

(BVA) has rendned a ) 

decision on a claim for J 

VA benefits, is its statutory 

fiioctioo fiilfilled and does it have the 
authority to participate in the defense of 
thtwe cases appealed to the U.S. Court of 
Veterans App^ (CVA)? And. perhaps 
equally as important, does the BVA’s 
continued involvement in a case after it is 
decided cause the public to lose confi- 
dence in the integrity of the VA adminis- 
trative appeals system and create a 
perception of injustice? 

BVA was created to render final admin- 
istrative decisicms on appeals by cUumants 
for VA benefits. 38U.S.C. §§ 7103, 

7104. Authorized BVA personnel include 
a duirman; a vice chairman; such a num- 
ber of members as necessary to conduct 
hearings and dispose of appeals in a 
timely manner, and other personnel neces- 
sary in conducting bearings and consider- 
ing and disposing of rqipeals properly 
before the Board. 38 U.S.C. } 7101(a). 

An appeal is not properly before the 
BVA when the BVA decision is appealed 
to the CVA. CentUo v. Derwiiuki. I 
Vet App. 195, 196-97(1991). It appears 
that, once the BVA has rendered its deci- 
sion, it should be functus ofificio. 

The BVA. however, docs not consider 
itself functus officio after an appeal has 
been filed, indeed, it regularly partici- 
pates, through its Litigation Support Divi- 
sion. in the defense of its decisions. Such 


! Federal Circuit issues Mator 
NOD Decision 


By BiU Russo, Esq. 

Just when veterans law practitioners 
thought the extorsive litigation on what 
constitutes a valid Notice of Disagree- 
ment (NOD) fix’ U.S. Court of Veterans 
Appeals (CVA) jufisdictiem was over, a 
new decision by die U.S. Court of 
Appeals for the Federal Cinmit proves us 
wrong. This new thigation over NODs 
began more than two years ago, when the 
CVA issued its opinion in West v. Brown, 
7\feLApp. 329(1995). 

In that en banc dedskm (written by 
Associate Judge Htddaway), the CVA 
detomined that the {xo sc aj^llani’s VA 
claim for an eartier efieoive date for a 
compensation award, and his claim for a 
rating increase, are not claims separate 
and distinct from the oripnal claim that 
sought service connection. Instead the 
CVA held that they are merely “elements" 
of the CMiginal claim for service connec- 
tion. Therefixe, the Court concluded, the 
appellant's original NOD filed in connec- 
tion with the service-cotmcction claim 
(filed before enactment of the Veterans 
Judicial Review Act (VJRA)) is the con- 
trolling NOD for pmposes of CVA juhs- 
(hetion. Likewise, h held that the 
af^Uant's NODs on the effective dale 
and rating increase i^ues are irrelevant 
for purposes of CVA jurisdiction 

The West decision created a great deal 
of controversy within tire veterans law 
community. In its [Headings filed with 
the CVA in West. VA General Counsel 
actually opined that the appellant's effec- 
tive date claim and rating increase claim 
were each separate and distiix^ from the 
service-connection claim, and therefore 
these post- VJRA NODs gave the Court 
jurisdiction. 

Moreover. Associate Judge Steinberg 
wrote an impassitmed dissenting opinion 
in West, joined by Associate Judge 
Kramer, reaching the same conclusion. 
Some commentatexs also raised the con- 
cern that the Court failed to obtain either 


rqxesentation for Mr. West or an amicus 
brief, even though the case involved an 
important jurisdictional issue. 

Mr. West himself did not a[^)ea] the 
eVA’s dismissal of his case. However, 
within the next few montiis, two other 
CVA appellants dismissed under West 
appealed to the Federal Circuit. The 
appellant in Barrera v. Brown, Fed. Cir. 
No. 95-7045. was refxesented by Car- 
penter Chaitered, a law firm in Topeka, 
Kansas. Ute appellant in Johnson v. 
Brown , Fed. Cir. No. 95-7057, was rep- 
resented by the Law Office of Wildhaber 
& Associates on behalf of Vietnam Vet- 
erans of America. Since diese cases 
involved similar issues, both appellants 
filed motions to consolidate the appeals, 
which the Federal Circuit granted. 

In Barrera/Johnson v. Brown, appel- 
lants noted that instead of recognizing 
that a “claim" is a request for a specific 
VA benefit, the West court held that a 
claim is cixnposed of several “elements" 
including veterans status, existence of a 
disability, service connection, degree of 
disability, and effective date. Appellants 
argued that the West court's definition of 
the term “claim" contradicts both the reg- 
ulatory and statutory definitions and 
agency practice, which have been in 
place for decades. 

They also asserted that the CVA had 
already held in Hamilton v. Brown, 4 Vet. 
App. 528 (1993), aff’d. 39 F.3d 1574 
(F^.Cir. 1994), that an NOD which rniti- 
ates agency appellate review is no differ- 
ent than the one that confers jurisdiction 
on the CVA. Therefore, they asserted 
that the West court’s conclusion that 
appellant’s posl-VJRA NODs only initi- 
ated agency appellate review violates the 
rule of Hamilton. 

After appellants filed their briefs, the 
Department of Justice filed a motion to 
stay proceedings in Barrera/Johnson 
pending the outcome of Ephraim v. 
Brown, 82 P.3d 399 (Fed.Cir.19%). 
which the Court granted. The appellant 
in Ephraim filed two separate NODs 
(one pre-VJRA and the other post- 
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Does AeFimcmsOffeio Doctrine to 
iheBVAT- tontmiiedfrimpege4 


potkipatkn 
\ ioclodos reviewing 


tennpropQ^jbim 
inolkaiiforidiiandand 
wftkinent propoMb, prowding 
aseistiace to toe VA <Vhw^ 1 in 

for lAl aiguiiiepit. and draf^ 
Meft and otoer 1^ meoMraiida to be 
6kd wito toe Coot 


BVA pwtiriptoion in <rf liciga- 
tion bdim toe CVA labes aeverai inter* 
eating isMtos. mch aK 


Is BVA partidperim in defense efia 
dedsians ^pealed to Ae CVA nbn 
imsT 

DoeslheDVA*ipartidpationinAe 
d4mse<!fB8dedsmt appealed to Ae 
CVAAronj^&s litigation Siqipoft DM- 
Sion violate applicable siandtttds ofeon- 
dnet, Adndlng Ae Apierican Bar 
AssodaBon Cade efJndkialCandnci and 
Ae Administrate Pncednee Act? 


• Does VA General Comsel’timUaterd 
contact wiA As BVA throng its IMgm 
Am Snppoft Division cowrtfnflf endued 
ex parte contact wiA a lower gnasiindi- 
dal body? 

• HowsbonUAeCVAVAGemenlCem- 
sel, and BVA treat Ae written medaeanda 
preparedbyAeUtigationSiqtpertDM- 
sionasansdtefAeexparucoa^? 
SboaldAemeMoranAanbepanefAe 
record efproceedaigs? Smddbbe 
mddeavaBMeAAedaumtmtdibe 
CVA? Does Ae CVA bare AeeaAority 
to order rrieast of At memoreetdmi 
CaeddkbtdbtainedAroi^afreedetn 
efb^ormoAmAart^nestf AreAe 
— i~inifiT n fT i ti ii fl ufi/f rn n w wd in 
Ae BVA member or At tteff attorney 
drying Ae proposed dedien? 

• Dees As litigation Snppon DMsien't 
partkipatiOH A reviewing and comment- 
ing tfon proposed joint motions for 
ranandi even assmning Aat it it segre- 
gated fiamtke rest efike BVA and Aatiu 
penonndeieverAscnssAedetailtefa 
particiitar case, itiUreadtm Ait effice 
performing gnass-indiddpmcdont when 
tbe advice provided appears A Aejomt 


motion cantainAgAe BVA Astrmdons 
ordered by AeCoart t^ remand? . 

• Does Ae litigation Support DMsion^s 
partkvationmreviewingandannnM- 
Agi^ proposed joAt motions for 
remand mtiA A Ae BVA miproperfy pre- 
judging a dapnAat b will later be called 
open to dMde,bocante advice /novided 
^ Ae UB^ttion Snpport Division 
appears A Ae joint malienconteAb^Ae 
BVAAstmetioruorderedbyAe Conn 
i^OH remand? 

• DoettkeBYA'seentAnedinvelvementm 
a ease afierb hat rendered its JAalded- 
non dpae AeptAtic to lose confidence 
AAebaegrbyefAeVAadmAuttarive 
appetds system and creme a perceptidn of 
Adtudet? 

Wttwit ttramirrumAsnamaGensrOl 
C mtk sri efM fmetymd Vemmt ef America end 
tAmrefTo^. 



TOMMY 
Federal Bar Association 
Veterans Law Section 
ISIS H Street, NW. Suite 408 
Washington, DC 20006-3697 
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Beware: Veteran's Ben^ts Cases Mine- 
field— Continued from page 5 
records on appc^ know how often veter* 
ans fail to clearly or pn^ly articulate 
the issues. It now rqrpears tfttt attcxneys 
who apfdy thek skills to more adequately 
frame the issues, and in so doing are suc- 
cessftil in winning a case for the veteran, 
will DOW be dqinved of any fees for their 
efforts. One must wonder how many 
attorneys will be willing to undotake any 
veteran’s case in this system. 

Suffice it to say that in my case, the 
counsel to the chairman of the BVA even- 
tually backed down and the objections to 
my accqxance of die fee I had earned 
ceased. However, it took several letters 
ffom me and strong argument to vnn the 
VA’s grudging acquiescence, and the 
chilling effect of that VA action remains. 

The saga of this case omtrnues. It is 
die only case I currendy have in the sys- 
tem, and unless things change drasdcally 
(revocation this arbitrary and oppres- 
sive statutory fee Umitadon would be a 
good Stan), it vdll be my last I am acutely 
aware of the Court’s efforts to have more 
civilian attorneys enter into rqnesoitation 
in this system, and to reduce the pro se 
rate before the Court From my perspec- 
tive. having tried to be one of those attor- 
neys, I now conclude that the risks 
outweigh the potential benefits. 

This is a system in which VA is too 
often perceived to operate against the 
interests of veterans. It is now increas- 
ingly apparent that VA's long-standing 
disfavor for attorneys continues 
unabated. If the system is to become 
more effective, both at Che VA and the 
CVA level, substantial diange regarding 
bodi perceptions will be needed. 


Captain Ktvin J. Barry. USQG (Bel.}, urved on 
active duty from 1966 tauil his retirement in 1990. 
While on active duy he served m various positions 
including that ^ chief trial judge and appellate 
military judge. He is a member and a past-clwr of 
the ABA 's Standing Committee on Armed Forces 
Law and has served as. Chair of the Commiilee on 
Admissions and Practice of the United States Court 
of Vcfrroiu Appeab. He fwactices military and 
velerans law in ChantiUy, VA. 
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Does th( 
Functus 
Doctrine Apply 
to the BVA?..-. 

A Reader 
Responds 

by Kttuutk kt Carpenter 

Introduction 

I read with interest ymir article in the 
last publication of Tommy that questioned 
whether the doctrine oi functus officio 
applies to the BVA. I would very much 
like an opportunity to respond to the sev- 
eral issues thru you raised in thu article. 

I have been, ftn some tune, aware of the 
activities of the BVA fdlowing the 
^ipeal of their decirions to the United 
States Court of Veterans Appeals. In my 
view, Che BVA cannot maintain its inde- 
pendence or hs quasi-judicial role if it 
participates in sudi post-decisitm activi- 
ties in the very cotut that was created by 
Congress to review their decisions. This 
activity is inconsistent with the nonadver- 
sarial nature of the {Moceedings at the 
administrative level. 

The VA (jcnera) Counsel is counsel to 
the Secretary. The VA General Counsel 
does not have a rote and did not paitki- 
pate in the adminisfirative decision-mak- 
ing process, cither before the Regional 
Office or the Board of Veterans' Aj^ieals. 
Neither then should the Board, its agents, 
or attorneys, insinuate itself into the post- 
decision judicial review process. Such 
activities are clearly adversarial in nature 
and directly cooflict with the indepen- 
dence arxl the nonadversarial posture 
contemplated by regulation and statute. 

When the BVA acts in concert with the 
Secretary and his General Counsel to 
ttegotiate the terms of remands and the 
settlements of claims previously denied 
by the Board, it has become an advocate 
and a defender of its prior decisions. 

This is unseemly and inappropriate and 
creates a clear iiiqnession of impropriety 
based upon the fact that the BVA has 
moved from an independent fact finder to 


an advocate for ^lecific language, terms, 
or conditions in Court-mdered remands 
or itegotiated settlements of claims. 

Response to SpecWc Issues 

I would now like to respond to the 
specific issues raised and offer my per- 
spective on each issue. 

is the BVAt pardcipatioH in the 
defense of its decisions appealed to the 
CVA ubra vires? 

Yes. Not only is there no authority for 
such involvement in st^te or regulation, 
but such involvement clearly compromises 
the indqtendence and inqnrtiality of the 
Board in both its initial dMisitm making as 
well as post-CVA decision maldt^. 

Does the BVA^ parUe^faiion in the 
d^emse of its decisions appealed to the 
CVA via their Litigation Support Divi- 
sion violate the standards of conduct of 
the Code of Judicial Con^tet? 

Yes. Canon One of the Judicial Code 
of Conduct of the Judicial Conference of 
the United States, states, “A judge should 
u{^ld the integrity and indqiendence of 
the judiciary.** Hie BVA is an adminis- 
traiive tribunal that functions as a fact 
finder in a maimer similar to that of a 
trial court, althou^ for the most pan, in 
a nofUMJversarial setting. Gilbert v. Der- 
winski, I Vct.App. 49, syl 2 (1990). 
Cllanon TWo indicates th^ *‘A judge 
should avoid impropriety and the appear- 
ance of >mpro|»iety in all activities.** 

Such extrajudicial activity by the Board 
of Veterans’ Appeals in post-decision 
judicial review of their decisions creates 
a clear impression of impropriety and 
eliminates the guise of the nonadversarial 
nature of the BVA’s fact-finding func- 
tions and implicates the BVA directly in 
an adversarial and advocacy role in the 
defense of their own decisions. 

Does the VA General Counsel's uni- 
lateral contact with the BVA through its 
agents and attorneys in Hu form of the 
Litigation Suf^wrt Division constitute 
unethical ex parte contact with a lower 
qaasi-yudicial body? 

Yes. The Litigation Support Division 
of the Board of Veterans’ i^peals acts in 
the capacity of agents and attorneys for 
the Board in their contacts with the VA 

continued on page 7 
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Does the Functus Officio Doctrine Apply to 
the BVA7...A Reader Respmtds — 
continued from page6 

General Counsel. In doing so as federal 
lawyers, by having such ex pane contact, 
they violate the provisions of die Model 
Rules of Professional Conduct for federal 
lawyers. Rule 3.S(a) and (b), which deal 
directly with the need to maintain the 
impartiality and decorum of the tribunal. 
The Code of Judicial Conduct of the 
Judicial Conference of the United Stales. 
Canon Five, provides that, “A judge 
diould regulate extrajudicial activities to 
minimize the risk of a conflict of interest 
with judicial duties.*’ The involvement of 
the BVA with the VA General Counsel in 
matters pending before the CVA, which 
are involved exclusively in the review of 
the decisions of the BVA, obviously max- 
imizes the risk of a conflict of interest 
with their judicial duties when those 
cases are returned to the BVA by the 
CVA upon remand. This matter is addi- 
tionally compromised by the Litigation 
Support Division personnel who clearly 
become advocates for the BVA in a mat- 
ter before the CVA. This practice would 
be comparable to the CVA’s Central 
Legal Staff participating in concert with 
the Department of Justice when it repre- 
sents the government in defense of a 
decision appealed to the Federal Circuit 
Court of Appeals. 

How should the CVA, VA General 
Counsel, and the BVA treat written 
memoranda prepared by the Litigation 
Support Division as a result of the ex 
parte contact? 

The practice of the Litigatitm Support 
Division of the BVA generating written 
memoranda regarding post-decision 
analysis and comment is not merely ex 
parte, it is adversarial. It cannot be per- 
ceived by a veteran or his representative 
in any other light. 

Should the memoranda be a pari of 
the record of the CVA proceedings? 

No, they should not be a part of the 
record because they are clearly generated 
post-decision of the BVA and, therefore, 
are outside the record that the Court is to 
consider. Such a practice by the Litigation 
Support Division of the BVA is inappro- 
priate and should be eliminated voluntarily 


or by the express direction of the Secretary 
or, if necessary, Coujt order. 

Should such memoranda be available 
to the claimant and the CVA? 

No. these memoranda are inapprofni- 
ate and the practice should be terminated 
immediately. 

Does the CVA have authority to order 
release of the memoranda? 

I do not think so. because such memo- 
randa are extrajudicial and outside the 
record, but this fact does not make these 
memos :^)propriate or legiiimaie. An 
obvious defense to an order to compel the 
release of such memcxanda would be that 
they are part of (he attorney vt'ork product 
of the VA General Counsel. This defense 
adequately makes the point the percep- 
tion of coUusitm between the BVA and 
the VA General Counsel's office regard- 
ing the defense of BVA decisions before 
the Court. 

Could such memoranda be obtained 
dirough the Freedom of Informokm Act? 

Probably, and they may need to be in 
order to secure a cease and desist order 
from an ai^ropriaie court to prevent such 
clearly inappropriate extrajudicial activity. 

Are the memoranda either available 
on remand to the BVA member or the 
staff attorney dnffting the proposed 
decision? 

It is quite likely that they are; however, 
whether they are or not is irrelevant to the 
question of their |m)priety. This practice, 
whether formalized by written memo- 
randa or not, must be eliminated. 

Does the Litigation Support Division 
participation in the review and comment 
upon proposed remands and terms of 
settlement result in the Litigation Sup’ 
port Division performing a quasi’judi- 
cud function in such post^decision 
judicial review? 

I would not characterize such activities 
as quasi-judicial functions but as extraju- 
dicial functions, which are clearly in vio- 
lation of the Judicial Code of Conduct, 
Canon'Five. But, since the code has not 
been adopted by the BVA or the Secre- 
tary of the Department of Veterans, the 
violation is with the spirit of such a code 
and not an express violalitm. But, these 
activities clearly require that such a Code 
of Conduct should be imposed upon the 


BVA by the Secretary of the Department 
of Veterans Affairs. 

Does the Litigation Support Divi- 
sion ^ participation in CVA proceedings 
prejudice the subsequent decision fol- 
lowing a CVA remand? 

It most certainly does. No veteran or 
his or her rejNesentative can have any 
confidence that these remand decisions 
will be either impartial or independent. 
This type of extrajudicial activity jeopar- 
dizes the perception of the BVA as a non- 
adversarial tribunal and casts them in the 
role of advocates defending, justifying, 
manipulating, and prejudicing the veter- 
an's claim to secure a predetermined 
result — a result that was not participated 
in by (he veteran or the veteran's repre- 
sentative. 

Does the continued involvement of 
tite BVA in the veteran k ease fidlowing 
an adverse decision by Ae BVA, which 
is subject to judicial review by the CVA, 
cause the public to lose confidence in 
the integrity of the VA adminislrutive 
appeals system and create a perception 
of injustice? 

Without question or qualification, it 
most certainly does. Regardless of the 
“good intentions" or “noble purposes" 
that have motivated the Board of Veter- 
ans’ Appeals to create a Litigation Sup- 
port Division, to be so involved in the 
post-decision judicial review process is a 
poorly disguised effon to control, mini- 
mize. and manipulate the impact of the 
terms, conditions, and parameters of CVA 
remands. The BVA has overreached and 
interposed itself into extrajudicial activi- 
ties that imperil its independence and that 
create a perception of advocacy and 
defense of its own decisions in a behind- 
the-scenes manipulation of the judicial 
review process. 

Conclusions and 
Keconunendations 

• The Legislative Support Division of the 
Board of Veterans' Appeals should be dis- 
banded and the involvement of the BVA 
with the VA General Counsel’s office in 
matters pending before the CVA should 
be discontinued foithwith and eliminated 
in any form or context in the future. 


continued on page 8 
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TOMMY--Fcdena Bv Awoctotton VeteraiK L«w Sectfam 


Dees thfFmctiaQSkh Doctrine Apply to 
the BVA7..A Reader Responds— 
eontiniied from page 7 

• IlieBVAtAoaldvi^aiuUyatlGfCorAe 
Secietaiy of the D^wtowat (tf Vetenas 
Affairs dMNild iiqiose npoo the BVA, the 
Judicial Code of Conduct of the Juthdal 
Codemtat of the Uui^ Sti^. 

• The BVA should vdualarily adopt, or the 
Seoeiary of the Depaitiiieiu 

AAiis dKxdd iinpoie upcn the members of 
teBVA,dxffaiirattanK^»dibeaaar* 
aeys ef the VA Geaenl C^umei ‘s office, 
the Model Rides of ntrfessknal Cooduct 
for Federal Lawym dud was adopted by 
dK Fcdecd Bv AssodatkiD u 1990. 

The integrity, indespendeoce, and 
inqwtiality of the Board of Veterans’ 
Afifieals must be restored. If the Litiga* 
tion Siq>pott Division is disbanded and 
the extrajutficial activities of die BVA 
cease, it will go a long way toward 
le^mng sudi ptidk ctmTidmice. If the 
expectation Congress is ih^ a “non- 
adversaria]" administrative appeals sys- 
tem is to be something more than mere 
iUttrion, such aCRrmttive stqis for 
restoatioQ must be taltM. 

KtiuuA H. Ca/penur is Pnsiitat of Carptour 
Ckerund. a preftuiosiol legal eorporatiaa 
located m Topeka, Kaasas. Hit ou^r areas of 
practice are Veterasu Law aad CrimsMol Law. He 
has been in private pracriee titiee 1973. He it 
fimstdittg mmber «f Hu Naiiamd Organitaiioti of 
ytteremt' a^wcMri aad carmriy serott at mu* 
surer oatke Board efDifrctan:ekairwtaa of Hu 
Seaiwar Program CoaimiRee; atiH ehairman of 
AHoocate Referral Serriee. Hit firm csmatty 
provides represmtatioa to wore An 400 veterasu 
at Mhnu sUfci odMKWim, isuhtding more 
Am 100 cases pendu^ before the U.S. Court of 
yeterata Appeals. 
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iy Diane Boyd Raihtr 

CoRBt Addnaaes 
EAJAOthet 

The U.S. Court of Veterans Appeals 
receidly considered the leasoa^^ess of 
an attorney fee agreement under 38 
U.S.C.57263. Shaw ttCober. U.S. 

Vet. App. No. 96-f96 (November 6. 
1997). 

In Oember 1996, on its own motion, 
the Court initiated a review of the fee 
agreement between Mr. Shaw and his 
ttomey. The Court questiooed die rea- 
sonableness of the fee agreement 
because it appeared ‘in^novidently to 
allow the attorney a ri^t first lecov- 
ay d EAJA fees in derogation Sec- 
tion S06(c} of the (FCAAI... which 
provides diat where die attorney was 
paid unda a fee agreement, ‘EAJA 
fees. . .go first to leimbiGrse die appellant 
die amount paid to the attorney pursuant 
to that fee agreement 

The iqipellant subsequently filed an 
addoidum to the agreement Inadditimi 
to providing for a ^ percent contingency 
fee from past-due benefits m be paid by 
Mr. Shaw, the addendum stated diat the 
atttffney would <^fsa the award of past- 
due benefits with EAJA fees awarded if 
die Court panted an award of past-due 
benefits and subsequently awarded 
EAJA fees. If the Onut remanded the 
case and the moroey ultimately recov- 
oed past-due benefits on remand, then 
“do offsa will be nude against the end- 
dement** paid unda die contingent 
agreement by an EAJA award. The 
addendum fuitha provided that costs 
and expenses advanced would not be 
rquid to Mr. Shaw if the EAJA award 
was less than the full amount requested. 

Upon review of the addendum, the 
Court issued an mder requesting memo- 
randa regarding the reasoaaUeness of (!) 
the contingent payment “to the attorney 
out of past-due benefiis as compensatirm 
for postremand wok.” without an offset 
unda EAJA for weak before the Court; 
(2) the stipidatioo tbu Mr. Shaw would 
not be reimbursed for costs and expenses 
if the EAJA award was less than the hill 
amount requested; and, (3) the require- 


Kllk’s 


ment unda the initial fee agreement that 
my award far the litiptiimi of the EAJA 
application was “exclusively compensa- 
tioo” m Mr. Shaw’s attorney. 

The parties ffled a joint motimi for 
remand, wlu^ ffie Court ptmmd, and 
Mr. Shaw filed an EAJA fee petition. 
SpecificaUy, he requested fees in the 
amount $38,470 for 331.3 hours of 
time at die tme cd $125 pa itow for 
attorney time and $100 pa hour fa 
nonattomey rqpresentative time. 

The Secietaiy objected to tiuee 
Kpects of the petUimi: (!) 3 i>}iraBSof 
noDattomey time charged for die prepa- 
ration of a motion for extensiem of time; 
(2) 6.S hours of attorney time diaiged for 
piepamiM of die *^AJA brieT; and, ( 3 ) 
approximately $19,000 in fees requested 
for work done to “demaistme the rea- 
sonableness of the fee ^jeement with 
the voeran” as part of the Dxut-iiHti^l 
review unda 38 U.S.C. (7263(c>. 

Regarding the time charged for the 
mocioD for extension of time, the Court 
found thru 3.6 boms “for filing a routine 
Mie-page extension motion is inherently 
‘unieasoD^le’ on its face" and rejected 
the request for fees for that time. 

As to item 2, the Secretary argued diat 
the request should be rejected because 
10.8 hours already was charged for prepa- 
ration of the EAJA applkation and no 
*%AJA brieT eva was fUed. TheCoutt, 
noting a lack of clarity regarding the tom 
“EAJA btieT and the iietnization itself, 
onfered a conference with the Court’s 
Ceatral Legal Staff to clardy the issues. 

The Court denied the $19,000 
requested for work done on the { 7263(c) 
review. While admowledging that an 
attorney goierally is eMitied to “EAJA 
fees for representation in litigation ova 
the EAJA application itKlf." the Court 
distingiished diose fees ffom fees for lit- 
igating fee agrementissues. ‘“nie 
issues pertaining to the fee agreement in 
this case relate to the EAJA application 
in ofdy a collateral w^f. Rr^ardlosof 
die outcome of the iostam fee i^eairent 
litigatitm, the identical EAJA fee avrard 
will be made as to the underlying case 
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Statement of Philip R. Wilkerson, Deputy Director 
National Veterans Affairs and Rehabilitation 
TO THE 

Subcommittee on Benefits 
Committee on Veterans' Affairs 
United State House of Representatives 

ON 

The Operations at the Board of Veterans' Appeals and the Court of 
Veterans Appeals 

June 10, 1998 


Mr. Chairman and Members of the Subcommittee: 


The American Legion appreciates the opportunity to provide comment 
on the operations of the Board of Veterans Appeals (BVA or the Board) and 
proposed legislation pertaining the retirement of judges of the U.S. Court of 
Veterans Appeals (the Court). 

It has been sometime since the Subcommittee last held a hearing on 
the specific subject of the Board's activities. We wish to commend you, 
Mr. Chairman, for holding this timely oversight hearing to consider the 
Board's efforts to improve its response time as well as to examine those 
factors which we believe contribute to the continuing overall high level of 
appellate activity. We believe this examination should take into 
consideration the level of service and the quality of decision-making at the 
regional office level as these relate directly to the number of appeals filed 
each year, the number of cases remanded, and the number of personal 
hearing requests received by the Board. Actions taken by the Veterans 
Benefits Administration (VBA) to improve "customer service" and "customer 
satisfaction" include initiatives intended to reduce their appellate workload. 
These also have a direct impact on the workload and resource needs of the 
regional offices as well as the Board of Veterans Appeals. 

Although described as paternalistic and non-adversarial, the VA 
claims adjudication and appeals process is not nor has it ever been simple or 
particularly "user friendly." Lately, there has been a growing recognition and 
public acknowledgment by VA of the system's true complexity. It is a 
system which is heavily dependent upon the individual adjudicator's 
judgment and technical expertise. However, repeated cuts in regional office 
personnel and training budgets in the face of a growing volume of new and 
reopened claims have resulted in a current backlog of over 437,000 pending 
claims and over 96,000 pending appeals. Fundamental changes continue to 
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decisions of the U.S. Court of Veterans Appeals which adds further to the 
overall workload. These changes relate to such basic issues as what is a 
well-grounded claim and the nature and extent of VA's duty to assist 
claimants in the development of their claims, the requirement to provide 
adequate reasons and bases in explaining a decision, inferred claims, proper 
issue identification, etc.. Veterans seeking benefits from the Department of 
Veterans Affairs (VA) are entitled to a decision on their claim that is fair, 
proper, and timely. The American Legion believes more must be done by 
the Veterans Benefits Administration to improve the quality of regional office 
decision-making so that veterans and other claimants are not arbitrarily 
forced into an appeal as a matter of expediency. In addition, to ensure 
resources of the Board and the regional offices are used in the most efficient 
and cost effective manner possible, VBA must ensure that only those cases 
that have been thoroughly developed and fully considered are sent forward 
for consideration by the Board. 

One of the most important "customer service" issues for the Board 
continues to be the amount of time it takes to make a decision on an appeal 
once it has arrived at the BVA. Over the past two years, a variety of 
additional resources have been provided to the Board that has enabled it to 
significantly increase the number of decisions rendered and, thereby, reduce 
the response time. In FY 1996, the Board produced about 33,900 decisions 
with a response time of 595 days. In FY 1997, the Board produced 
approximately 43,300 decisions with a response time of 334 days. For the 
first half of FY 1998, the Board has issued about 23,200 decisions with a 
response time of 255 days. 

The Board's improved production and response time does not, in our 
opinion, necessarily mean that claimants are being better served. We are 
concerned that fundamental inequities still persist at the heart of the claims 
process and these cause many cases to unfairly and unnecessarily drag on 
for years at the regional office level and through the remand process 
wasting the time and effort of all concerned. As an example, under the law, 
a claimant is required to submit a claim which is "well-grounded", i.e., one 
that is plausible. If this standard is met, VA has the duty to assist the 
claimant in developing additional supporting evidence in order to fairly 
adjudicate the claim. If the claim, as submitted, is determined to be "not 
well- grounded", i.e. not plausible, VA's duty to assist is not triggered. 

However, the Court has held in Robinette v. Brown, 8 Vet. App. 69 
(1995), VA does have a duty to inform the claimant what information or 
evidence would be necessary to make the claim well-grounded. In reality, 
we find that VA's letters and notices do not adequately explain what the 
real rules of the game are. They frequently are not very forthcoming, 
truthful, fair, or correct. Not well-grounded claims are often denied for the 
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wrong reason, but the claimant never knows it was not well-grounded and 
what would be needed to overcome this deficiency. In their appeal, they 
are responding to an erroneous determination rather than the correct 
issue(s). The Board, however, which has de novo review authority, is not 
bound by the regional office's action. The Board has been able to complete 
action on increasing number of cases because they are found to be not well- 
grounded and, thus require less analysis time. Under Edenfield v. Brown, 8 
Vet. App. 384 (1995), the regional office error is considered harmless. This 
is despite the fact that the regional office mislead the claimant and denied 
them the opportunity to develop evidence which would have made the claim 
well-grounded which ultimately results in years of lost benefits. 

The veterans' reliance on VA to "do the right thing" can have 
unanticipated, adverse financial consequences. As an illustration of what 
often happens - a claim was filed for service connection for a right knee 
problem in January 1 996. The veteran indicated an incident in basic 
training with treatment at a military clinic and post-service treatment by 
several private physicians. In adjudicating the claim, the regional office 
obtained the veteran's service medical records (SMRs) and sent him forms 
for the release of medical information from the private physicians. The 
SMRs Indicated a right knee sprain in 1952. Treatment records from the 
private physicians show complaints and treatment in 1994 and 1995 for 
arthritis of the right knee. 

The regional office denied the claim on the basis that arthritis of the 
knee was not found in service or within one year of separation from 
service. The denial of this case was correct, but for the reasons stated. 
The veteran did not submit a well-grounded claim which requires: an 
incident in service; and a diagnosis of a current disability; and a medical 
opinion linking the current condition to what happened in service. The 
veteran did not have evidence of linkage, but the decision makes no 
mention of this fact. It provided erroneous information as to the reasons for 
the denial. The veteran responded to this decision by filing an appeal and 
stated his belief that his recurrent severe knee pain is related to service. 

After waiting two years, the case came before the Board in January 
1 988. In February 1 998, the Board denied the appeal not on the merits, but 
because the claim was not well-grounded, since evidence of linkage was 
lacking. The Board did not have to go through any extensive analysis, since 
under Edenfield, the claim was, in fact, not well-grounded and the regional 
office's "error" is deemed "harmless error. An appeal to the Court would be 
a complete waste of time. The veteran's only recourse was to start all over 
again. He reopened the claim in March 1998 with a medical opinion stating 
the arthritis is related to the initial in-service injury. In June 1 998, disability 
compensation benefits are granted but payable only from March 1998, the 
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date of the reopened claim, not January 1996 when the original claim was 
filed. 


The American Legion is not satisfied with the way the well-grounded 
claim rule is being applied. We believe that until VA can properly deny a 
claim, it should continue to pend and the claimant provided adequate notice 
and the opportunity to submit the evidence required to make the claim well- 
grounded. While we do not want to create any new burdens for VA, we 
believe the Veterans Affairs Committee should consider whether a change in 
law may be necessary to ensure that claimant s are fairly treated by the 
system. 

Mr. Chairman, there are other quality-related problems of concern. 
The findings of VBA's Systematic Technical Accuracy Review (STAR) 
program were released in January 1988. This program was developed in 
conjunction with VBA's' Business Process Reengineering (BPR) and the 
Government Performance and Results Act (GPRA) in order to assess the 
accuracy and quality of compensation and pension claims' processing. The 
results of this review showed, " In brief, of the 384 case reviewed, 139 had 
at least one error in terms of service to the claimant, for a baseline accuracy 
rate of 64 percent." According to the report, "The baseline national 
accuracy rate found by this special review is decidedly lower than the 90 
percent that had been estimated. This estimate was in part based on 
extrapolations of the historic from C&P's Quality Assurance review program. 
While the accuracy rate is less than estimated, it is more in concert with the 
generalization of various stakeholders and representatives from oversight 
organizations, who have expressed a concern about the level of accuracy of 
the core compensation work. Given the ever growing complexity of the 
core compensation and pension work, reduced staffing, and a myriad of 
other factors, the lower accuracy rate is not totally unexpected." While we 
appreciate the report's candor, such poor quality is unacceptable by any 
standard. A dramatic improvement must be among VBA's highest priorities. 

In FY 1 996, the Veterans Benefits Administration processed almost 
474,000 original and reopened claims for disability compensation and in FY 
1997, there were 486,000 such claims. In addition, there were thousands 
of other types of claims for pension, medical, insurance, death, education, 
training, loan guaranty, etc. as well as several million annual award 
adjustments for COLAs, beneficiary and dependency changes, etc.. In FY 
1996, approximately 74,400 Notices of Disagreements (NODs) were filed 
and in FY 1997, there were approximately 66,500 NODs. This means a 
substantial number of veterans have been very dissatisfied with the decision 
rendered on some part or all of their claim. 
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One of the most important "customer service" concerns for VBA has 
been and continues to be the increasing backlog of pending claims and the 
amount of time it takes for the regional offices to process and adjudicate 
these claims. Over the past several years, VBA has continued to emphasize 
increased production by the regional offices in order to reduce claims 
processing times. More recently, as part of their strategic management 
plans, a variety of administrative and procedural improvement initiatives 
have been either implemented or in the pilot phase. These include such 
changes as the merging of the adjudication and veterans service divisions to 
make available additional resources to support the adjudication function and 
initiatives focused on improved quality assurance, personnel accountability, 
and communication with claimants. 

The Decision Review Officer Program (DRO) which is currently piloted 
at 1 2 field stations is intended to try and resolve appeals at the field station 
level first and then, if this cannot be done, to ensure the case is ready for 
final action by the Board. Other changes and improvements are in the 
planning stage. In addition, there has been increased cooperation between 
VBA and the Board to try and reduce the overall number of appeals and 
remands. While it may be to early to fully assess their impact on the 
adjudication and appeal process, we believe these are much needed 
changes to a system which has been unresponsive in many ways to the 
needs of those whom it is, by law, mandated to serve. 

The American Legion believes this Subcommittee must exercise 
continued oversight of the way in which both claims and appeals are 
handled by the regional offices and the Board of Veterans Appeals and to 
monitor, in particular, the quality and timeliness of the service being 
provided to veterans and other claimants, resource utilization, and the 
effectiveness of changes intended to improve overall service. 

The appellate process is intended to afford the claimant not only their 
right to due process, but several opportunities to have the claimed issue(s) 
satisfactorily resolved at the regional office level without recourse to the 
Board of Veterans Appeals. The first step in this process is the claimant's 
Notice of Disagreement which is a written communication expressing 
general dissatisfaction or specific disagreement with the determinationjs) 
made on a claim. In response, the law requires the issuance of a Statement 
of the Case providing a summary of the specific evidence considered, a 
discussion of the applicable provisions of the law and regulations including 
the right to a personal hearing, and a summary of the reasons and bases for 
the regional office's determination(s). 

A case is placed on the Board of Veterans Appeals docket upon 
receipt of the appellant's Substantive Appeal form (VA Form 9) which must 
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be filed within 60 days to continue the appeal process. The form includes 
blocks for the appellant to request a personal hearing before the Board of 
Veterans Appeals either in Washington, DC or before a traveling section of 
the Board. On this form, the appellant is required to not only set out 
specific allegations of error of fact or law either in the determination or the 
Statement of the Case, but to also clearly identify the benefit sought by the 
appeal. Only the Board, however, has the authority to determine if the 
Substantive Appeal or Notice of Disagreement was inadequate or not timely 
filed. 


Upon receipt of the completed Substantive Appeal, if the appellant 
has representation, the case will be referred to an accredited representative 
for a statement on the appellant's behalf on VA Form 646. At any time 
during the development of the appeal, the appellate can submit additional 
evidence or request a personal hearing before a regional office Hearing 
Officer and receive a Supplemental Statement of the Case (SSOC). Upon 
completion of all required action, the regional office certifies on VA Form 1- 
8 that the case is ready to be transferred to the Board for final appellate 
consideration. 

In FY 1996, it took the regional offices 1145 days to process an 
appeal and send the case to the Board of Veterans Appeals. In FY 1997, 
the processing time had declined to 1027 days and, for the first half of FY 
1 998, it was 977 days from the time the NOD is submitted until the case is 
certified by the regional office as being ready for consideration by the 
Board. According to data from the BVA, it continues to take over 600 days 
from the time the filing of the Substantive Appeal until the regional office 
notifies the Board the case is ready for final appellate consideration. We 
recognize there has been some improvement in the overall appeals 
processing time at the regional office level. However, The American Legion 
believes it is still taking far too long to complete this phase of the appeal 
process which imposes a severe personal and financial hardship on many 
veterans and their families. 

The fact that it is now taking two to three years for the regional 
offices to complete development action on appeals raises several questions 
concerning this delay. Is the problem due to insufficient resources? Is it due 
to poor quality decision-making on the claim and poor communication with 
the claimant at various stages in the appeal? Is it a reflection of the 
likelihood of mistakes given the increasing legal complexity of claims 
adjudication and appeals process? Or, is it due to piecemeal action by the 
claimant which lengthens the development of the appeal? We believe each 
of these factors contributes, in varying degrees, to the increasing amount of 
time it takes to process an appeal. However, in our opinion, until there has 
been a fundamental improvement in the quality of regional office decisions 
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and adjudicative actions, the volume of new appeals and remands will 
remain at an unacceptably high level. 

Even though provided an explanation as to the reasons and bases for 
a denial, a substantial number of claimants feel they did not receive a fair or 
proper decision and exercise their right to appeal to the BVA. Data on 
decisions of the Board over the past six years tend to confirm this belief. 
Regional office decisions have been affirmed in only about thirty three 
percent of all appeals, i.e., denied by the BVA. The Board has completely 
overturned the regional office in about eighteen percent of the cases and 
partially overturned the regional office over forty percent of the time by 
remanding cases back to the regional for additional development and 
readjudication. Until quality and customer service improves, VBA 
management cannot accurately determine the resource needs of the regional 
offices or justify current and future budget requests. 

Of particular concern is the fact that the current regional office 
certification process is essentially meaningless. It allows far too many cases 
to be sent to the Board when they are not ready for final action by the 
Board on whether to grant or deny the benefit sought. A remand is not a 
final decision and is not appealable to the Court. Because the regional 
office failed to address or correct some error or deficiency in the course of 
developing the appeal, some 16,700 cases were sent back for further 
development and readjudication in FY 1996. 

In FY 1997, there were approximately 19,500 remands and, in the 
first half of FY 1998, out of 19,500 decisions, there have already been 
8,100 remands. This "churning" of cases through the remand process takes 
up the Board's valuable time and resources which could otherwise be used 
in making final decisions. Remands also require the regional offices to 
divert critically short resources away from processing the massive backlog 
of pending benefit claims to give priority handling to remands and 
completing action which should have done correctly the first time. In our 
view, this is neither due process nor good service. 

In FY 1 996, the Board issued 38,400 decisions with an elapsed 
response time of 595 days. In FY 1997, 32,900 decisions were issued 
with an elapsed response time of 334 days and, as of the end of the first 
half of the current fiscal year, the elapsed response time was down to 255 
days. These trends reflect various changes and improvements implemented 
by the Board, during this period. It should be noted that the Board still does 
not have a permanent Chairman. We hope the Senate will complete 
confirmation action on a new Chairman of the Board of Veterans Appeals as 
quickly as possible. 
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Despite this. The American Legion believes Roger Bauer (who 
previously served in the capacity of Acting Chairman) and Richard 
Standefer, the (current Acting Chairman), should be commended for their 
leadership and management efforts, including allocating additional resources 
to the Board's quality assurance function and increased cooperation with 
VBA to try to reduce the number of unnecessary appeals and remands. 

Mr. Chairman, we have discussed a number of issues affecting the 
Board's current and projected future caseload. There is, however, a new 
workload factor which must also be considered. PL 105-111 was enacted 
on November 21, 1997. It included a provision which permits a claimant to 
file with the Board of Veterans Appeals a claim based on a clear and 
unmistakable error (CUE) in a previous Board decision no matter when the 
decision in question was rendered. If the results of the new review would 
be unfavorable, the claimant would have the right to appeal to the U.S. 
Court of Veterans Appeals. 

On May 1 9, 1 998, the Board published in the Federal Register 
proposed regulations which set forth the specific application procedures and 
the legal standard for review of such claims. They also propose the 
elimination of the Chairman's discretionary authority to order reconsideration 
of Board decision on the basis of obvious error. Comments by the public 
have to be submitted by July 20, 1998. Pending the issuance of final 
regulations, claims filed under this change in law as well as motions for 
reconsideration are being held in abeyance. 

The American Legion has a number of concerns with the way in 
which the Board would implement this legislation under its proposed 
regulations. 38 USC 7103(c) currently provides the Chairman of the Board 
of the Board of Veterans Appeals with the discretionary authority to order 
reconsideration of a decision for the purpose of correcting an obvious error 
in a case. However, the Board cites several precedent decisions of the 
Court of Veterans Appeals interpreting the term "clear and unmistakable 
error" as synonymous with "obvious error of fact or law." As such, the 
Board believes the current reconsideration process provides a duplicative 
remedy and should, therefore, be eliminated, according to the Federal 
Register notice. The American Legion does not agree. 

The American Legion believes the nature and purpose of the 
reconsideration process is different from the clear and unmistakable error 
claim process provided for by PL 105-111. It should be specifically noted 
that the CUE legislation added new section 7111, rather than amending or 
deleting the reconsideration provision in 38 USC 7103(c). We believe that 
Congress intended to preserve a veteran's opportunity to raise allegations of 
error through a less formal procedure that than a claim for CUE. As such. 
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we are opposed the Board's efforts to get rid of this means of redress. 
Under reconsideration, the allegation of "error" must involve more than a 
general disagreement with the Board's decision. There must be a showing 
of deficiency, such as a failing in the duty to assist or to follow applicable 
regulations, a denial of due process, or in the application of the doctrine of 
reasonable doubt under 38 USC 5107(b). We recognize that the 
reconsideration process, while beneficial and advantageous to the claimant, 
is constrained by the fact that there are no appellate rights to the denial of a 
motion for reconsideration and, when a motion for reconsideration is 
accepted, the new Board decision is only appealable if the Notice of 
Disagreement was filed subsequent to November 18, 1988. 

The legal standard for "clear and unmistakable error", under 38 CFR 
3.105(a), is different than that which permits favorable action based on the 
resolution of reasonable doubt in favor of the veteran. It is, as noted by the 
Court in Fugo v. Brown, 6 Vet. App. 40, 43 (1993), a very specific kind of 
error which had it not been made would clearly have resulted in a different 
decision. Even where there may have been an error in a VA decision, if it is 
not manifestly clear that the outcome would have been different, the criteria 
for a "clear and unmistakable error" claim would not be met. Under this 
process, a claim of clear and unmistakable error in a prior BVA decision can 
now be submitted directly to the Board or be instituted on the Board's 
motion. The new decision would be subject to review by the Court of 
Veterans Appeals, the date of the original Notice of Disagreement 
notwithstanding. 

It should be noted that VA opposed the enactment of the CUE 
provision of PL 105-111 as being unnecessary and asserted it would add 
substantially to the Board's already heavy workload resulting in longer 
delays for all appellants. The American Legion supported this legislation as a 
necessary extension of the Judicial Review Act of 1988 to include 
individuals who were previously denied access to the Court. We believe the 
number of motions for reconsideration received by the Board historically is a 
reasonably good indicator of the expected volume of claims based on clear 
and unmistakable error. 

Since 1990, there have only been only some 1,260 formal 
reconsideration decisions by a single member or panel of members of the 
Board. There were about another 2,500 requests which were dismissed by 
letter without formal action by the Board. To date, according to the BVA, 
approximately 1 ,000 cases involving a claim of clear and unmistakable error 
are being held in abeyance. If this trend continues, we do not believe the 
Board's workload and response time will be seriously affected, despite the 
Board's prediction. From a workload perspective, reconsiderations take 
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considerably less time and effort for the Board than would a CUE claim with 
the potential of more appeals to the Court. 

Mr. Chairman, while the Board of Veterans Appeals is the final 
appellate authority within the Department of Veterans Affairs, their 
decisions are subject to appellate review by the U.S. Court of Veterans 
Appeals. Since the Court was established in 1 988, the Board has issued 
about 338,000 decisions of which approximately 145,400 were final denials 
or about forty-three percent. During this same time period, only 12,761 or 
twelve percent of these decisions have been appealed to the Court. In only 
a relatively small number of appeals has the Court granted the benefit 
sought. Of greater significance and importance is the fact that over the 
past ten years the Court has continued to find prejudicial error in well over 
fifty percent of all appeals considered. The precedents established in the 
resulting remand continue to profoundly effect the VA claims adjudication 
and appeals process and procedures as well as the workloads, timeliness, 
and resource needs of the Veterans Benefits Administration and the Board 
of Veterans Appeals. 

We are particularly concerned by the upward rather than downward 
trend of the remand rate. For 1996, the remand rate was sixty six percent 
and 1997, it was sixty seven percent. This is essentially a snapshot of 
what had happened in the claim a year or two previously. It generally 
reflects an environment where VBA and BVA management policies and 
priorities were focused production and speed rather than quality, where the 
number of errors was covered up, and where there was no accountability 
for the quality of work performed. At this point, we believe it is too early to 
see the results of the recent quality improvement and quality assurance 
initiatives now underway as well as those planned for the future. We are 
hopeful the Court's remand rate will soon begin a long-term downward 
trend. 


With respect to HR 3212 relating to the U.S. Court of Veterans 
Appeals, Mr. Chairman, The American Legion is supportive of the provision 
to allow staggered retirement of the judges. This was not a totally 
unforeseen problem, since five of the current judges were appointed within 
a one year time period and their terms by law will expire in the period 2004- 
2005. Clearly, there is a need to provide for the orderly appointment of 
new judges to continue the important work of the Court. We also believe 
there is a need to make the survivor benefits program for judges comparable 
to those of judges of other courts. We have no objections to the proposed 
change in the name of the Court. It will help eliminate the misperception 
that the Court is in anyway a part of the Department of Veterans. 
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Mr. Chairman, in conclusion, appellate workload and the resources 
needed by both VBA and BVA to support this activity are at unacceptably 
high levels. Fundamental problems relating to the quality of the decisions 
being made by the regional offices and the Board must be attacked directly 
and aggressively, if VA is to meet its obligation to its "customers" - the 
veterans, their families, and survivors, and its budgetary responsibilities. It 
remains to be seen if changes now underway and planned will result in the 
promised efficiencies and service improvements. The American Legion 
believes this Subcommittee's continued interest and oversight are essential 
to the success of these initiatives. 

That concludes our statement. 
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WRITTEN COMMITTEE QUESTIONS AND THEIR RESPONSES 

Congressman Evans to United States Court of Veterans 

Appeals 


Su bcommittee on Be neflfa Hgarin g - Jnne in, IWg 

1) Q: How many Board decisions were appealed to the Court of Veterans Appeals in FY97? 

A: In FY97, 2182 Board decisions were appealed to the Court and 47 petitions for 
extraordinary relief were filed, for a total of 2229 new cases. 

2) Q: How many cases were decided by the Court in FY97? How many cases were decided by 

the Court on the merits in FY97? How many precedential decisions were rendered by the 
Court in FY97? 

A: In FY97, the Court terminated 1611 cases. Of those, 1118 were terminated on the merits. 
The Court issued 77 precedential decisions. 

3) Q: How many Board decisions which were decided by the Court of Veterans Appeals in 

FY97 were affirmed? How many Board cases which were decided by the Court of 
Veterans Appeals in FY97 were remanded? 

A: In FY97, the Court affirmed 414 Board decisions, and remanded 657 in whole or part for 
prejudicial error in the Board's decision. (The figure for remands also includes the small 
number of reversals where, as a matter of law, the appellant is entitled to the relief 
sought.) 

4) Q; Please provide a copy of the Court rule and/or instructions concerning expedited appeals. 

A: Rule 47, Expedited Consideration, of the Court's Rules of Practice and Procedure 
provides: 

(a) Motion and Order. On motion of a party for good cause shown, on written 
agreement of the parties, or on its own initiative, the Court may order that any matter 
before the Court be expedited. 

(b) Filing and Service of Papers. Expedited proceedings will be scheduled as directed 
by the Court. Unless otherwise ordered, the appellant's principal brief shall be served 
and filed within 25 days after the date of the Clerk's notice that the record on appeal 
has been filed. The Secretary's brief shall be served and filed within 15 days after 
service of the appellant's brief. Any reply brief shall be served and filed within 10 
days after service of the Secretary’s brief 

(c) Form and Length of Brieb. Briefs filed under this rule must comply with Rules 28 
and 32, except that principal briefs must be limited to 10 pages, reply briefs must be 
limited to five pages, and a table of authorities is not required. 

(d) Supplementation of the Transmitted Record. If expedited proceedings are ordered, 
any motion for supplementation of the record on appeal must be served and filed 
before the date on which the appellant's brief is due. See also Rule 1 1 (b). Such 
supplementation does not extend the time for filing any brief 
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Post-hearing Questions 
Concerning the June 10, 1998 Hearing 

for 

Mr. Richard B. Standefer 
Acting Chairman, Board of Veterans’ Appeals 
Department of Veterans Affairs 


from 

Hon. Lane Evans 
Ranking Democratic Member 
House Committee on Veterans’ Affairs 


1 . What number and percentage of Board decisions in FY97 were 
appealed to the Court of Veterans Appeals? 

Response: Because appeals of Board decisions are filed directly with the 
Court, 38 U.S.C. § 7266(a)(2), the Board does not directly track Board 
decisions appealed to the Court. The Court may have such statistics. 

However, in its annual report for Pr' 1997 {Attachment 1), the Court of 
Veterans Appeals indicates that 2229 cases were filed with the Court in FY 
1997. BVA decided 43,347 appeals in FY 1 997. While not all of the Board 
appeals filed with the Court during FY 1997 were 1997 Board decisions 
(i.e., some earlier Board decisions were among those filed), and while 
some of the cases filed were not Board cases at all (EAJA applications, 
motions for extraordinary relief), the 2229 Court filings equate to 5.1 % of 
BVA’s FY 1 997 decision-making activity. 

2. What number and percentage of Board decisions which were 
decided by the Court of Veterans Appeals in FY97 were affirmed? What 
number and percentage of Board cases which were decided by the Court 
of Veterans Appeals in FY97 were remanded? 

Response; According to its annual report, the Court of Veterans Appeals 
disposed of 1 ,61 1 cases in FY 1997. Of those cases, 1 ,560 were Board 
decisions which had been appealed. We have attached a copy of that 
report. 

The Court reported that, of those 1 ,560 appeals — 

0 489 — 31 %“were dismissed; 

0 414 — 27%-were affirmed; 

o 21 8 — 1 4%-were affirmed in part, reversed or vacated & remanded 

in part; and 

o 439 — 28%-were reversed or vacated and remanded. 

3. On average, how many reasons did the Court of Veterans Appeals 
give tor the cases It remanded in FY97? 

Response: Based upon analysis of information collected by the Board, 
each FY 1997 Court remand involved an average of 1 .97 remand reasons. 

4. What were the most common reasons which the Court of Veterans 
Appeals gave for remanding cases in FY97? 
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Response: As noted in our previous response, there typically is more 
than one reason for a Court remand. Based on our analysis of Court 
remands, the most common reasons for remand given by the Court in its 
decisions of Pi' 1 997 were as follows; 

Remand Reason Percentage of Cases Containing Remand 

Reason 

Inadequate Reasons or Bases 26.8% 

Medical Examination 9.8% 

Failure to Address Credibility of 8.6% 

Evidence 

New Legisiation/Reguiation 8.2% 

Failure to Apply Court Precedent 7.4% 

Failure to Apply Law or Regulation 7.1 % 

Failure to Address Issues 6.7% 

5. How long (in days) does it typically take for a case which has been 
remanded to a VA regional office to return to the Board? Is this consistent 
among the various VA regional offices? 

Response: BVA records indicate that for cases returned to the Board 
during FY 1997 following remand development, an average of 538 days 
elapsed between the date of the originating remand decision and the date 
of BVA receipt. Attachment 2 is a breakdown of BVA post-remand case 
receipts for 1 997, detailing the number of post-remand cases received 
from each VA regional office and the average time elapsed between the 
dates of the originating remand decisions and the dates that the cases 
were received at BVA. 

6. The language of 38 C.F.R. § 19.5 provides that “[t]he Board Is not 
bound by Department manuals, circulars, or administrative issues.” How 
has the Board interpreted this regulation in deciding cases? 

Response: As provided by 38 U.S.C. § 7104(a) and (c), the Board is 
bound in its decisions by applicable statutes, the regulations of the 
Department, instructions of the Secretary, and the precedent opinions of 
the VA General Counsel. Consistent with this statutory mandate, 

38 C.F.R. § 19.5 provides that the Board is not bound by Department 
manuals, circulars, or similar administrative issues. Inasmuch as 
Department manuals, such as the VA Adjudication Procedure Manual 
M21-1 , contain the internal operating policies and methods pertaining to 
the administration of benefit programs by the particular department or staff 
office, and because such manuals are not promulgated in accordance with 
the notice and comment rulemaking procedures of the Administrative 
Procedure Act (APA), they may not constitute binding authority on the 
Board except in those circumstances in which a particular manual 
provision has been identified by the U.S. Court of Veterans Appeals or VA 
General Counsel as constituting a favorable, substantive rule. 

Accordingly, the Board, in deciding cases, has interpreted 38 C.F.R. § 19.5 
as providing that it Is not bound by Department manuals or circulars, 
except in those circumstances where a particular manual provision has 
been identified as constituting a binding, substantive rule that must be 
followed in all cases. 

7. In Cohen v. Brown, 10 Vet. App. 128, 138-39 (1997), the Court of 
Veterans Appeals held that VA manuetl provisions are the equivalent of VA 
regulations and that “the veteran is entitled to have his case adjudicated 
under whichever regulatory or [mjanual ... provision would be more 
favorable to him in light of regulatory change ... while his case was on 
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appeal to the BVA.” How has the Board implemented this holding in its 
decisions? 

Response: In Cohen, the U.S. Court of Veterans Appeals (Court) 
reiterated its holding in an earlier decision, Hayes v. Brown, 5 Vet. App. 60, 
67 (1993), that a particular VA manual provision concerning the 
adjudication of claims for service connection for post-traumatic stress 
disorder (PTSD) is the equivalent of a VA regulation. The Court has never 
held that a// VA manual provisions are the equivalent of VA regulations. 

Indeed, it is well established that provisions in internal agency 
manuals, circulars and similar issuances, w/hich are intended to convey 
internal procedures and which are not issued pursuant to the agency’s rule 
making authority, do not constitute binding substantive rules. See 
Schweiker v. Hansen, 450 U.S. 785, 789-90 (1981) (Social Security claims 
manual): Capuano v. National Transp. Safety Bd., 843 F.2d 56, 58 (1st Cir. 
1 988) (FAA manual): Homer v. Jeffrey, 823 R2d 1 521 , 1 529-30 (Fed. Cir. 
1987) (Federal Personnel Manual): United States v. Fifty-Three (53) 
Eclectus Parrots, 685 F.2d 1131, 1136 (9th Cir. 1982) (Customs Manual): 
Rank v. Nimmo, 677 F.2d 692, 698 (9th Cir.), cert, denied, 459 U.S. 907 
(1982) (VA circulars and handbook): First State Bank v. United States, 

599 F.2d 558, 564 (3d Cir. 1979), cert, denied, 444 U.S. 1013 (1980) 

(FDIC manual): Flynn v. Brown, 6 Vet. App. 500, 504 (1 994) (VA circular). 
As the United States Court of Appeals for the Ninth Circuit has stated, to 
hold such documents binding on the VA “would ‘hamper seriously the 
ability of departmental administrators to communicate freely and flexibly 
with the employees of their departments by means of written directives.’” 
Rank, 677 F.2d at 698 (quoting Chasse v. Chasen, 595 F.2d 59, 65 (1st 
Cir, 1979) (Campbell, J. concurring)). This established principle of 
administrative law Is subject to a limited exception, as acknowledged by 
the CVA, only when a particular provision establishes substantive rules, 
rather than merely inteqiretive rules or procedural instructions, beyond 
those contained in the applicable statutes and regulations. 

In the particular facts of Cohen, the Department promulgated a 
regulation setting forth specific criteria for establishing service connection 
for PTSD. This regulation, 38 C.F.R. § 3.304(f), which was the first of its 
kind in the C.F.R. for PTSD, became effective on May 19, 1993. This 
regulation was not in effect and applicable when the veteran first took his 
appeal to the Board of Veterans’ Appeals in 1 991 . However, the Court 
found that provisions of the VA Adjudication Procedure Manual, M21-1 , 
which were in effect at the time of the veteran’s appeal, had essentially 
identical requirements as those contained in the subsequently promulgated 
regulation. Accordingly, because the Court had earlier held in Hayes that 
the Manual M21-1 provisions in Part VI, paragraph 7.46 dealing with PTSD 
are substantive rules that are “the equivalent of [VA] [rjegulations”, it 
concluded in Cohen that the adoption of the specific PTSD regulation in 
May 1993 — 38 C.F.R. § 3.304(f) — rendered moot the Manual M21-1 
provisions regarding PTSD adjudications except where the Manual M21-1 
is more favorable to the claimant. 

This unremarkable conclusion is entirely consistent with the Court’s 
opinion in Kamas v. Derwinski, 1 Vet. App. 308, 312-13 (1991), which held 
that “vdiere the law or regulation changes after a claim has been filed or 
reopened but before the administrative or judicial appeal process has been 
concluded, the version most favorable to [the] appellant should ... apply 
unless Congress provided otherwise or permitted the Secretary ... to do 
otherwise and the Secretary did so.” Consequently, for purposes of 
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adjudicating claims for service connection for PTSD, Cohen holds that the 
Board must take into consideration both 38 C.F.R. § 3.304(f) and any 
Manual M21-1 provisions dealing with PTSD that are more favorable to the 
claimant than the section 3.304(f) regulatory provision. 

8. How has the Board reconciled the requirements of 38 C.F.R. § 19.5 
and the Cohen requirements concerning manual provisions favorable to 
the veteran? 

Response: As stated above in response to question number 7, the Court 
did not hold in Cohen that all VA manual provisions, whether or not they 
are more or less favorable to the appellant, are the equivalent of VA 
regulations. The CVA has recognized that “not all agency policy 
pronouncements which find their way to the public can be considered 
regulations enforceable in federal court.” Flynn v. Brown, 6 Vet. App. 500, 
504 (1994) (quoting Reink v. Nimmo, 677 F.2d 692, 698 (9th Cir.), cert, 
denied, 459 U.S. 907 (1 982)). Rather, “in order for VA handbooks, 
circulars, and manuals to have the ‘force and effect of law’ they must 
‘prescribe substantive rules — not inteqsretive rules.'” Buzinski v. Brown, 

6 Vet. App. 360, 369 (1994) (quoting Rank, 677 F.2d at 698). Hence, it 
appears that the holding in Cohen and the requirements of 38 C.F.R. 

§ 19.5 are not inconsistent. In the relatively infrequent situation in which a 
manual provision has been held to be substantive in nature by the Court, 
the Board follows the precedent of the Court and treats the manual 
provision as having the force and effect of a regulation. Otherwise, the 
Board is not bound in its decisions by manual provisions. If it appears in a 
particular case that a manual provision may constitute a substantive rule, 
the Board may seek an opinion from the General Counsel, as it has done 
in the past (see VAOPGCPREC 7-92). 

As set forth in 38 U.S.C. § 7104(a), the Board is required to decide 
all appeals “based on the entire record in the proceeding and upon 
consideration of all evidence and material of record and applicable 
provisions of law and regulation.” Further, 38 U.S.C. § 7104(c) more 
specifically provides that “[t]he Board shall be bound in its decisions by the 
regulations of the Department, instructions of the Secretary, and the 
precedent opinions of the chief legal officer of the Department.” For 
purposes of reiterating and implementing these statutory provisions, the 
Secretary of Veterans Affairs has promulgated a regulation, 38 C.F.R. 

§ 1 9.5, which provides as follows; “In the consideration of appeals, the 
Board is bound by applicable statutes, regulations of the Department of 
Veterans Affairs, and precedent opinions of the General Counsel of the 
Department of Veterans Affairs. The Board is not bound by Department 
manuals, circulars, or similar administrative issues.” 

In view of the plain and unambiguous language of 38 U.S.C. 

§ 7104(c), it is clear that the implementing regulation, 38 C.F.R. § 19.5, is 
fully consistent with this statutory provision. The “Department manuals” 
and other similar material referred to in section 19.5 are not within any of 
the enumerated categories set forth in section 7104(c), and therefore 
cannot be binding on the Board. Moreover, unlike the categories of 
binding authority set forth in the statute, each of which is binding not only 
on the Board but on the Department as a whole, “Department manuals” 
are intended to apply only to the specific component of VA which issued 
the manual. More specifically, “Department manuals” are manuals issued 
by specific components of VA, such as the Veterans Benefits 
Administration (VBA), for the purpose of communicating operating policies 
and procedures for carrying out provisions of statutes and regulations 
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administered by those components. The manuais are not intended to 
apply to persons outside the VA component issuing a particular manual — 
and the Board is an administration separate from VBA, 38 U.S.C. 

§§ 301(c)(3) and (5); 7101(a)--and their purpose is not to establish any 
substantive standards affecting rights and obligations. For example, the 
manual issued by the VBA, VA Adjudication Procedure Manual, M21-1, is 
supposed to contain only directions unique to that component and 
substantive requirements which are directly derived from applicable 
statutes, regulations, or precedent court or VA General Counsel opinions, 
each of which is binding on the Board in its own right. 

Because VA manuals, by definition, are not supposed to contain 
substantive rules, the prohibition against the Board being bound by them in 
38 C.F.R. § 19.5 is entirely consistent with the provisions of 38 U.S.C. 

§ 7104(c). Moreover, there is no statutory authority allowing or providing 
for the issuance of substantive rules in Department manuals. Rather, the 
authority to issue rules and regulations affecting the rights of claimants is 
vested solely in the Secretary of Veterans Affairs pursuant to 38 U.S.C. 

§ 501 , and this authority has not been delegated. Further, pursuant to 
38 U.S.C. § 501 , promulgation of such substantive rules must be 
accomplished in accordance with the publication and notice-and-comment 
procedures of the Administrative Procedure Act (APA). As to w4iat 
constitutes a “substantive" rule, as opposed to an “interpretive" rule exempt 
from APA notice and comment proc^ures, a substantive rule generally is 
one that has the force of law and narrowly limits agency discretion, or that 
effects a change in existing law or policy which in turn affects individual 
rights and obligations. In contrast, an interpretive rule is one that merely 
clarifies or explains an existing regulation or statute. VA O.G.C. Prec. Op. 
No. 7-92 (Mar. 17, 1992); see also Fugere v. Derwinski, 1 Vet. App. 103, 
107 (1990), affd, 972 F.2d 331 (Fed. Cir. 1992). 

In Fugere v. Derwinski, 1 Vet. App. 103, 107-10 (1990), the Court of 
Veterans Appeals held, in light of the requirements of the APA, that 
substantive rules, those which have the force of law and narrowly limit 
administrative action, in the VA Adjudication Procedure Manual, M21-1 , 
are the equivalent of Department regulations. As a result, the Court 
concluded in that case that the VA’s attempted rescission of a manual 
provision determined to be a substantive rule, but without complying with 
APA rulemaking procedures, rendered such action unlawful and without 
legal effect. Subsequent to Fugere, the Court has held in a number of 
cases that particular and discrete rules found in the M21 -1 manual are 
substantive and therefore must be followed and uniformly applied by VA in 
its claims adjudication process. See, e.g., Montalvo v. Brown, 7 Vet. App. 
312, 314 (1995) (furnishing of improved pension election cards); Grovhoug 
V. Brown, 7 Vet. App. 209, 214-16 (1994) (outpatient dental treatment); 
Beaty v. Brown, 6 Vet. App. 532, 538 (1994) (definition of “substantially 
gainful employment” for purposes of adjudicating claims for a total 
disability rating based on individual unemployability under 38 C.F.R. 

§ 4.16(a)); Hayes v. Brown, 4 Vet. App. 353, 360-61 (1993) (construing 
what evidence may be considered to be of record at time of death for 
accrued benefits purposes). In situations where a particular manual 
provision is adverse to an appellant, however, the Court noted in Earle v. 
Brown, 6 Vet. App. 558, 562 (1 994), that it has been the Court’s practice to 
“invalidatje], on a case-by-case basis, those substantive provisions of the 
M21-1 Manual, adverse to an appellant, which have not been adopted in 
accordance with the APA.” 
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It is important to note that the CVA’s conclusion that certain manual 
provisions have the force and effect of regulations applies only to 
provisions which establish substantive rules and which, therefore, have 
been improperly placed in a manual rather than in a regulation. The VBA 
Adjudication Procedures Manual, M21-1 , is designed to convey procedural 
requirements specific to the VBA and substantive requirements directly 
derived from existed statutes or other binding authorities, and is not 
intended to establish substantive rules. Accordingly, under 38 U.S.C. 

§ 7104(a) and established principles of administrative law, the Board is not 
bound by the provisions which are property included In the manual. The 
CVA has concluded that the Board is required to adhere only to specific 
substantive provisions which have been erroneously placed in the manual. 

Thus, in those situations where the Court or the VA General Counsel 
has identified a particular, favorable manual provision as being substantive 
and binding on the Department, such as the PTSD service connection 
manual provisions in Cohen, the Board follows and complies with those 
manual provisions in deciding the cases before it. In all other situations, 
however, the Board adheres to the rule, set forth in 38 C.F.R. § 19.5, that 
the Board is not bound by Department manuals. Further, to the extent that 
VA manuals may purport to affect substantive rights other than as 
contemplated by statute and regulation, the Department is committed to 
removing such provisions from the manuals, and to preventing the 
issuance of such provisions in the future other than through appropriate 
rulemaking procedures. 

9. Please provide copies of information provided to veterans and their 
representatives concerning proceedings before the Board and copies of 
notices informing veterans of their right to appeal decisions to the Court. 

Response: We have attached copies of Understanding the Appeals 
Process {Attachment 3) and VA Form 4107, “Notice of Procedural and 
Appellate Rights” {Attachment 4). A copy of Understanding the Appeals 
Process is maiied to each appellant at the time his or her appeal is added 
to the Board’s docket. An electronic version of this pamphiet is also 
available on VA’s Internet home page. The VA Form 4107 is attached to 
each final decision made by the Board and mailed to appellants and their 
representatives. 
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Attachment 1 


USCVA ANNUAL REPORT, FY 1997 
(as of 10/21/97) 


2229 CASES FILED 

73% PRO SE AT INITIAL FILING 

1611 CASES TERMINATED 

48% PRO SE AT TERMINATION 

493 PROCEDURAL TERMINATIONS (31%): 

230 DISMISSED FOR LACK OF JURISDICTION 
121 DISMISSED FOR DEFAULT 
138 DISMISSED VOLUNTARILY (INCLUDES SETTLEMENTS) 

4 EXTRAORDINARY RELIEF DISMISSED 

1 1 18 MERITS terminations (69%): 

414 AFFIRMED 

218 AFFIRMED IN PART. REVERSED OR VACATED & REMANDED IN PART 
439 REVERSED OR VACATED AND REMANDED 
0 EXTRAORDINARY RELIEF GRANTED 
47 EXTRAORDINARY RELIEF DENIED 

0 OTHER (FEE AGREEMENT CASES) 

time from INITIAL FILING TO DISPOSITION: 349 DAYS {See note} 
NONDISPOSITIVE ACTIONS: 

5 EAJA APPLICATION GRANTED 
3 EAJA APPLICATION DENIED 

383 EAJA APPLICATION DISMISSED 
10 ORAL ARGUMENTS 
33 APPEALS TO CAFC 


received 

DEC 0 2 199?- 

BVA (01 C2) 


Note: Processing time for PY 97 not yet available: reported time is for cases terminated in Sep 97. 
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Post-remand Appeals Received by BVA during FY 1997 


Attachment 2 


VARO Number of Post-Remand Receipts Average of Remand Time (days) 


San Juan. PR 

143 

1134 

Washington, DC 

70 

900 

Atlanta, GA 

244 

782 

Anchorage, AK 

3 

775 

Philadelphia, PA 

106 

735 

New York. NY 

114 

713 

Oakland, CA 

56 

697 

Waco. TX 

156 

697 

Indianapolis, IN 

127 

695 

Chicago, IL 

169 

690 

Los ^geles, CA 

218 

665 

Montgomery, AL 

447 

665 

Reno, NV 

111 

638 

Boston. MA 

127 

632 

Newark, NJ 

114 

632 

Phoenix, A2 

92 

631 

San Diego, CA 

93 

624 

New Orleans, LA 

346 

621 

Seattle. WA 

229 

603 

Albuquerque, NM 

100 

601 

Muskogee. OK 

168 

589 

Nashville. TN 

159 

584 

Houston, TX 

267 

567 

Pittsburgh, PA 

102 

565 

St. Paul, MN 

85 

565 

Portland, OR 

197 

560 

Roanoke, VA 

201 

526 

Little Rock. AR 

223 

521 

Detroit, Ml 

196 

514 

Cheyenne. WY 

21 

507 

St. Petersburg, FL 

1400 

498 

Baltimore, MO 

85 

490 

Cleveland, OH 

324 

487 

Lincoln. N6 

89 

478 

Ft. Harrison. MT 

41 

463 

St. Louis, MO 

236 

462 

Honolulu, HI 

19 

445 

Jackson, MS 

307 

443 

Denver. CO 

133 

442 

Huntington. WV 

204 

428 

Buffalo. NY 

221 

426 

Louisville. KY 

215 

425 

Salt Lake City, UT 

32 

418 

Columbia, SC 

375 

417 

Sioux Falls. SD 

46 

401 

Des Moines, lA 

58 

392 

Providence. Rl 

70' 

384 

White River Junction. VT 

41 

384 

Togus, ME 

77 

377 

Wichita. KS 

126 

373 

Milwaukee, Wl 

121 

371 

Hartford, CT 

138 

362 

Winston-Salem, NC 

366 

361 

Fargo, NO 

31 

354 

Manchester, NH 

39 

348 

Boise. ID 

53 

340 

Wilmington. DE 

19 

331 

Manila. PI 

139 

319 

Grand Total 

9689 

538 



Department of 
‘ Veterans Affairs 


Board of 

Veterans’ Appeals 



51-115 - 98 - 6 
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Department of Veterans Affairs 
Board of Veterans’ Appeals 
Washington DC 20420 

May 1998 

Dear BVA Customer; 

We have prepared this pamphlet to help you 
understand how the appeal process works and to provide 
answers to the most commonly asked questions about 
appeals in a logical, easy to understand way. It is not a 
"how to" guide for obtaining a favorable decision in an 
appeal. We could never write such a guide, because the 
facts involved in each case are different. The appeal 
process, however, is basically the same for most cases, so 
the more you know about that process, the better you will 
know what to expect. 

An on-line version of this pamphlet can be found on 
the World Wide Web at 

http://www.va.gov/appeals/index.htm 

If you have any suggestions for how we can make this 
pamphlet better, please let us know. 

Sincerely, 

Richard B. Standefer 

Acting Chairman 
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Who Should Read This Pamphlet? 

Anyone who is not satisfied with the results of a claim 
for veterans’ benefits (determined by a VA regional 
office, medical center, or other local VA office) should 
read this brochure. It is intended to explain the steps 
involved in filing an appeal and to serve as a reference for 
the terms and abbreviations used in the appeal process. 


How Do I Find The Answers To My 
Questions? 

There are several ways to use this pamphlet. You can 
simply read it from start to finish — it discusses the steps 
in the appeal process in the order they normally occur. 
The Table of Contents on the next page is arranged in the 
same order. The Index at the back of the pamphlet lists 
topics in alphabetical order using key topic words. Some 
common abbreviations are listed on page 28 and a 
glossary that explains many of the terms used in the 
pamphlet also begins on page 28 . 


Representation 

This pamphlet discusses the appeal process in detail, 
but it should not be considered a complete checklist for 
filing an appeal. Think of it as “one more tool in the 
toolbox” for understanding the benefit claims system. 
While it is possible to “go it alone,” most people have 
found the assistance and experience of appeals 
representatives to be very helpful. Many Veterans’ 
Service Organizations as well as state and county 
veterans’ departments will represent you free of charge. 
We strongly urge you to consider contacting one of these 
organizations to help you with your appeal. 
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User.Tips 


The appeal process uses certan terms and phrases you 
should become familiar with in TonJer to understand die 
process better. As you follow tfirough this guide, refer to 
the glossary near tlie back of fee .pamphlet anytime you 
see an unfamiliar term or abbreviMon. 


For many items, we have provided the United States 
Code (U.S.C.) or Code of Fed,^al Regulations (C.F.R.) 
number, followed by the ' section ',(§) number in an 
information box to the side of JhMexL' If you would like 
to read the actual codes, you c^^^uid them in the legal 
section of your local library Or^n die World Wide Web 
(WWW). The “Internet Law'tlfe^I section of the U.S. 
House of Represeritd^^X*^’ -WWW page 
(http://www.house.gov/) isI^il^g^Mlent source for the 
entire U.S. Code and Code of 'l^^^ffi^eguiations. If you 
have a representative,: the should also be 


Words or ph^sessfeat are e^aE^’in, 
listed in the index areiprinted .iQ:i^feo;t(^ 
they are used or discusse^’ij^^^^^^feis 
example, the first tirne^fWAll^^Sms’hst 
as VA Form 9. 


The “Notes'* section insiderfee^back cover is a good 
place to jot down any questiod^'^ou jiave for VA or for 
your representative, if you havC’dne. ' ' ' ; 
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What is the Board of Veterans’ Appeals? 

The Board of Veterans’ Appeals (also known as 
"BVA" or "the Board") is a part of VA, located in 
Washington, D.C. "Members of the Board" review 
benefit claims determinations made by local VA offices 
and issue decisions on appeals. These Board members, 
attorneys experienced in veterans’ law and in reviewing 
benefit claims, are the only ones who can issue Board 
decisions. Staff attorneys, also 
trained in veterans’ law, review the 
facts of each appeal and assist 
Board members. 

What is an appeal to the Board of Veterans ’ 
Appeals? 

An appeal is a request for a review of a Department of 
Veterans Affairs (VA) decision on a claim for benefits 
issued by a VA regional office (RO) or VA medical 
facility. 

Who can appeal? 

Anyone who has filed a claim for benefits with VA 
and has received a determination from a local VA office 
is eligible to appeal to the Board of Veterans’ Appeals. 
(See “What can’t I appeal to the Board?” on page 7.) 

When can / file an appeal? 

You can file an appeal up to one year from the date 
the VA regional oflice or medical center mails you its 


38 U.S.C. §7104 
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initial decision on your claim. After that, the decision is 
considered final and cannot be appealed unless the 
decision involves clear and unmistakable error by VA. 

What can I appeal to the Board? 

You can appeal any decision issued by a VA regional 
office on a claim for benefits. Some decisions, such as 
eligibility for medical treatment, issued by VA medical 
centers can also be appealed to the Board of Veterans’ 
Appeals. 

You can appeal a complete denial of your claim or 
you can appeal the level of benefit granted. For example, 
if you filed a claim for disability and the local office 
awarded you a 10% disability, but you feel you deserve 
more than 10%, you can appeal that determination to the 
Board. 

What can *t 1 appeal to the Board? 

Decisions concerning the need for medical care or the 
type of medical treatment needed, such as a physician’s 
decision to prescribe (or not to prescribe) a particular 
drug, or whether to order a specific type of treatment, are 
not within the Board’s jurisdiction. (Occasionally, the 
Board receives an appeal of this 
nature, but since it doesn’t have 
the legal authority to decide this 
type of case, the Board must 
dismiss it.) 


38 C.F.R. § 20.101(1)): 
38 U.S.C.§ 511(a) 

38 U.S.C. § 7104(a) 


1 
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How do I file an appeal? 

No special form is required to begin the appeal 
process. All that is initially needed is a written statement 
that you disagree with a claim decision. This statement is 
known as the Notice of Disagreement, or NOD. The 
Notice of Disagreement should state why you disagree 
with a regional office decision. For example, if you 
believe that the office issuing the decision overlooked or 
misunderstood some evidence, or misinterpreted the law, 
your NOD should address that. If you received a decision 
for more than one claim issue, your NOD needs to be 
specific about which issue or issues you wish to appeal. 

While the NOD is all that is needed to begin the 
appeal process, you will eventually need to complete a 
VA Form 9, which is discussed on the next page. 

Where do I file my appeal? 

Normally, you file your appeal with the same VA 
office (regional office or medical facility) that issued the 
decision you are appealing, because that is where your 
claims file (also called a claims folder) is kept. However, 
if you have moved and your claims file is now maintained 
at a VA office other than the one where you previously 
filed, you should file your appeal at the new location, so 
that your appeal can be kept with your file. 

What happens with the NOD? 

When the local VA office reviews your Notice of 
Disagreement, it is possible that the local office will 
change its original decision. 


8 
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If the local VA office does not change its decision and 
grant the benefit you claimed, it will prepare and mail to 
you a Statement of the Case (,SOC), which includes a VA 
Form 9. (The VA Form 9 is discussed in the next 
section.) This SOC will summarize the evidence and 
applicable laws and regulations, and provide a discussion 
of the reasons for arriving at the decision. 

What follows the Statement of the Case? 

Within 60 days of the date when the local VA office 
mails you the Statement of the Case, you need to submit a 
Substantive Appeal. However, if the one year period 
from the date the VA regional office or medical center 
mailed you its original decision is later than this 60-day 
period, you have until that later date to file the 
Substantive Appeal. (See the box on the next page.) 

To file a Substantive Appeal, simply fill out and 
submit a VA Form 9, which is attached to the Statement 
of the Case that the RO sends you. An important part of 
the VA Form 9 is the section used to request a BVA 
hearing. (Hearings are covered in more detail on pages 
15 through 17.) 

The VA Form 9 is very important to your appeal. On 
this form, you should make sure that you clearly state the 
benefit you are seeking and that you point out any 
mistakes you think VA made when it issued its decision. 
You should also identify an)dhing in the Statement of the 
Case that you disagree with. 

If you submit new information or evidence with your 
VA Form 9, the regional office will prepare a 


9 
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Supplemental Statement of the Case. A Supplemental 
Statement of the Case (SSOC) is similar to the Statement 
of the Case, but addresses the new information or 
evidence you submitted. If you are not satisfied with the 
SSOC, you have 60 days from date when the SSOC is 
mailed to submit, in writing, what you disagree with. 

What if I don’t want BVA to examine a 
particular issue listed in the SOC or SSOC? 

If, for some reason, you don’t want BVA to examine 
an issue listed in the Statement of the Case or the 
Supplemental Statement of the Case, simply state (on the 
VA Form 9) that you are withdrawing that specific issue 
(or issues) from the appeal. 

Can I get an extension of the date for filing? 

You can ask for an extension of the 60-day period for 
filing a Substantive Appeal or the 60-day period 
following a Supplemental Statement of the Case by 
writing to the local VA office handling your appeal. You 



figuic out when the VA ■E§toi,9^ 


Whichever 'dateqp late:^ 

must be receive at 'flie 


late when the VA Forin 9 
/A office. 


Caution: Don’t delay submitting the V A Form 9 to the 
! local VA office^^Sf youji^pt file the VA Form 9 on time; 
you could lose ^ur ri^i^^ajjjeal. Use the following to 

is due.- ' ' , - ■> - 
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should explain why you need 
the extra time to file (called 
“showing good cause”). 

Do I need a lawyer or other representative to 
help me with my appeal? 

You can represent yourself if you wish. However, 
about 90 percent of all people who appeal to the Board do 
obtain representation. Most appellants (about 85 percent) 
choose to be represented by Veterans’ Service 
Organizations {VSO) or their state’s veterans department. 

Many VSOs have trained personnel who specialize in 
providing help with claims and appeals. VSOs do not 
charge for this service and do not require you to be a 
member of their organizations. Many state and county 
governments also have trained personnel in their veterans 
departments who can help. Your RO can provide a list of 
approved veterans’ appeal representatives in your area. 

You can hire a lawyer to represent you. There are 
strict guidelines about what a lawyer may charge for 
services, and restrictions on fees a lawyer may charge you 
for work performed before BVA issues its final decision. 

In addition to the representatives and attorneys just 
discussed, some other agents are recognized by VA to 
represent appellants. Fill out a VA Form 21-22 to 
authorize a VSO to represent you, or a VA Form 22a to 
authorize an attorney or recognized 
agent to represent you. Your local 
VA office can provide these forms. 


538 U.S.C. § 5904, , 
38 C.F.'R. part 20, 
^bpartG' " ' ' 


mm 
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What kind of information do / need to 
include in my appeal? 

If you’ve filed a completed VA Form 9, you are not 
required to submit any more paperwork. BVA will decide 
your appeal based on the same evidence used by the local 
office when it made its determination on your original 
claim, along with your VA Form 9 and the SOC (and the 
SSOC, if there is one). If, however, you have additional 
evidence such as records from recent medical treatments 
or evaluations that you feel make your case stronger, you 
can submit the evidence to the office holding your claims 
folder. (See "Where is my claims folder kept?" on page 
17.) An appeal representative can also submit additional 
written information in support of your claim. 

If, after considering die new evidence, the regional 
office still does not allow your claim, you will be 
provided a SSOC. The new evidence you submitted will 
be included in your claims folder and considered when the 
Board reviews your appeal. 

As your Substantive Appeal (the completed 
VA Form 9) discusses specific issues in the Statement of 
the Case, you should be sure to include any evidence that 
supports your argument that the decision of the local VA 
office was wrong. (See "Why are some appeals 
remanded?" on page 21, and “What SHOULD I do?” and 
“What should I AVOID ?” on pages 26 and 27.) 

What happens to my VA Form 9? 

Your VA Form 9 becon^s part of your claims folder 
and is the basis for adding your appeal to BVA’s docket. 

12 
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What is the Board*s docket? 

The Board’s docket is the record of all appeals 
awaiting BVA’s review, listed in the order that appeals 
(VA Form 9) are received by the Department. 

What is a docket number? 

When an appeal is placed on the Board’s docket, it is 
assigned the next higher number than the one received 
before it. 

This is important because the Board reviews appeals 
in the order in which they were 
placed on the docket. The lower 
the docket number, the sooner 
the appeal will be reviewed. 

How do / obtain the information needed to 
make my case as strong as possible? 

In most instances, you can obtain civilian medical 
records and other non-govemment documents supporting 
your case by calling or writing directly to the person or 
office that keeps those records. VA regional office 
personnel and VSO representatives are experienced in 
locating many items that can support your case, such as 
service medical records, VA treatment records, and other 
government records. While VA has a duty to assist you in 
developing your case, it is a "two-way street" — you need 
to help identify the evidence that can prove your case. 


38U.S.C. § 7107 ■ 

38 C.F.R. § 20.900(b) 
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How long does the appeal process take? 

It is difficult to say just how long it will take from the 
time you file your appeal until you receive the Board’s 
decision. As of the Spring of 1998, it took an average of 
about two years from the time an appeal was placed on the 
Board’s docket until a BVA decision was issued. 

Is there any way to have the Board decide my 
case more quickly? 

If you believe your case should be decided sooner than 
others that were filed before yours, you can request to 
have your case advanced on the docket. To submit a 
motion to advance on the docket, write directly to the 
Board, explaining why your appeal should be moved 
ahead of the appeals of others who filed earlier than you. 

Because most appeals involve some type of hardship, 
you need to show convincing proof of exceptional 
circumstances before your case can be advanced. Some 
examples of exceptional circumstances are terminal 
illness, danger of bankruptcy or foreclosure, or an error by 
VA that caused a significant delay in the docketing of an 
appeal. Over the yesu's, BVA has granted fewer than 3 out 
of every 20 requests for advancement on the docket. 

To file a motion to advance on the docket, send your 
request to: 

Board of Veterans’ Appeals (014) 

Department of Veterans Affairs 
810 Vermont Avenue, NW 
Washington, DC 20420 
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What is a personal hearing? 

Basically, a personal hearing is a meeting between 
you (and your representative, if you have one) and an 
official from VA who will decide your case, during which 
you present testimony and other evidence supporting your 
case. There are two types of personal hearings: Regional 
office hearings (also called RO hearings or local office 
hearings) and BVA hearings. 

As its name implies, a “local office hearing” is a 
meeting held at a local VA office between you and a 
“hearing officer” from the local office’s staff. To arrange 
a local office hearing, you should contact your local VA 
office or your appeal representative as early in the appeal 
process as possible. 

In addition to a local office hearing, you also have the 
right to present your case in person to a member of the 
Board. Appellants in most areas of the country can 
choose whether to hold this “BVA hearing” at the local 
VA regional office, called a Travel Board hearing, or at 
the BVA office in Washington, D.C. Some ROs are also 
equipped to hold BVA hearings by videoconference. 
Check with your regional office to see if a 
videoconferenced hearing is a possibility in your area. 

When deciding where to hold a BVA hearing, please 
keep in mind that VA cannot pay for any of your expenses 
— such as lodging or travel — in connection with a 
hearing. 


The VA Form 9 has a section 
for requesting a BVA hearing. 


38 U.S-C.§ 7105(a) 

38 U.S.C. § 7107(d)(e) 
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The Form 9 is the usual way to request a BVA 
hearing, but is not used to request a local office hearing. 
However, if you didn’t ask for a BVA hearing on the VA 
Form 9, you can still request one by writing directly to the 
Board. (This is subject to the “90-Day Rule,” which is 
explained on pages 17-18.) If you want a BVA hearing, 
be sure you clearly state whether you want it held at the 
RO or at the Board’s office in Washington, D.C. You 
cannot have a BVA hearing in both places. 

When will my personal hearing be held? 

When a hearing will be held depends on what type of 
hearing you requested and where you requested that it be 
held. Local office hearings are generally held as soon as 
they can be scheduled on the hearing officer’s calendar. 

The scheduling of Travel Board hearings — BVA 
hearings held at regional offices — is more complicated, 
since Board members must travel from Washington, D.C., 
to regional offices to conduct the hearings. (Travel Board 
hearings may not be available at regional offices located 
near Washington, D.C.) Factors that affect when Travel 
Board hearings can be scheduled include the docket 
number, the total number of requests for hearings at a 
pcu-ticular regional office, how soon the Board will be 
able to review the cases associated with the hearings, and 
the resources, such as travel funds, available to the Board. 

Because videoconferenced hearings do not involve 
travel by Board members, they are 
less complicated to arrange and can 
be scheduled more frequently than 
Travel Board hearings. 


38 U.S.C. § 7107; : 
38 G.F.R. 120.702 
38C.F.R.I20.704 
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Hearings held at the Board’s offices in Washington, 
D.C., will be scheduled for a time close to when B VA will 
consider the case — ideally about three months before the 
case is reviewed. 

Where is my claims folder kept? 

If you do not request a BVA hearing, your claims 
folder will stay at the local VA office until it is transferred 
to BVA shortly before the Board begins its review. 

If you request a Travel Board hearing, your claims 
folder will stay at the local VA office until the hearing is 
completed and will then be transferred to the Board. 

If you request a videoconferenced BVA hearing or a 
hearing held at the Board’s office in Washington, D.C., 
your claims folder will stay at the local VA office until 
shortly before the hearing is held. It will be transferred to 
BVA in time for your hearing and the Board’s review. 

What is the 90-Day Rule? 

When your cleiims folder is transferred from the local 
VA office to Washington, D.C., the local VA office will 
send you a letter letting you know that you have 90 days 
remaining (from the date of that letter) during which 
you can add more evidence to your file, request a hearing, 
or select (or change) your representative. 

The Board can accept items 
submitted within the 90-day 
period. However, the Board 
cannot accept items submitted 


38,u.sx:: § 
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after the 90-day period has expired, unless you also 
submit a written explanation (called a "motion") of why 
the item is late and showing why the Board should accept 
it (called "showing good cause"). A motion to accept 
items after the 90-day period will be reviewed by a Board 
member who will issue a ruling either allowing or 
denying the motion. 

How do I find out the status of my appeal? 

To check on the status of your appeal, you should call 
the office where your claims folder is located. Your 
claims folder will remain at the office where you filed 
your appeal until about three to four months before the 
Board reviews it, after which it is transferred to the 
Board’s office in Washington, D.C. VA will notify you in 
writing when that is about to happen. (See “What is the 
90 Day Rule?” on page 17.) You will also be notified in 
writing when your file is received at the Board. Until 
your file is transferred to the Board, your local VA office 
is the best place to get information about your appeal. 

If your file is at the Board, you can call (202) 565- 
5436 to check on its status. Board employees cannot 
discuss the legal merits of a case or predict the outcome of 
an appeal. Also, because every case is different, it is 
impossible to give you a precise estimate of when your 
appeal will be decided. 
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What happens to my appeal when it gets to 
the Board? 

The Board will notify you in writing when it receives 
your appeal from the local VA office. The Board 
examines the claims folder for completeness and provides 
your representative (if you have one) with an opportunity 
to submit additional written arguments on your behalf. 
Your case is then assigned to a Board member for review. 
(If you requested a "BVA hearing," the Board member 
assigned to your case will conduct the hearing before 
reaching a decision.) 

When the docket number for your appeal is reached, 
your file will be examined by a Board member and a staff 
attorney who will check for completeness, review all your 
evidence and arguments, as well as the regional office’s 
SOC (and SSOC, if there is one), the transcript of your 
hearing (if you had one), the statement of your 
representative (if you have one), and any other 
information included in the claims folder. The staff 
attorney, at the direction of the Board member, may also 
conduct additional research and prepare recommendations 
for the Board member’s review. 

Before a decision is reached, the Board member will 
thoroughly examine all of the material in the claims folder 
along with the recommendations prepared by the staff 
attorney. The Board member will then issue a decision. 
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How will 1 be notified of the Board’s 
decision? 

Your decision will be mailed to the home address that 
the Board has on file for you, so it is extremely important 
that you keep VA infonticd of your correct address. 


BVA tries to make its 
decisions as understandable as 
possible. However, as legal 
documents, decisions may 
contain information that can be 
confusing, such as references to 
laws and court cases. Many 
BVA decisions also contain 
detailed medical discussions. If 
your appeal is denied, the Board 
will send you a “Notice of Appellate Rights” that 
describes additional actions you can take. 

What is a remand? 

A remand is an appeal that is returned to the local VA 
office, usually to perform some additional development of 
the case. After performing the additional work, the RO 
may issue a new decision. If a claim is still denied, the 
case is returned to the Board for a final decision. The 
case keeps its original place on BVA’s docket, so it is 
reviewed soon after it is returned to the Board. 

Depending on why your case was remanded, the RO 
may provide you with a Supplemental Statement of the 
Case (SSOC). You have 60 days from the date when the 
local VA office mails you an SSOC to comment on it. 


If you move, or get a 
new home or work 
phone number, you 
should notify the 
office where your 
claims folder is 
located. (See “Where 
is my claims folder 
kept?” on page 17.) 
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Why are some cases remanded? 

Some cases are remanded for reasons you can’t 
control, such as new rulings by the United States Court of 
Veterans Appeals that require the Board to return them for 
the RO’s review or some other action. However, some 
remands might be avoided if you do — or don’t do — 
certain things. 

The “What SHOULD I do?” and “What should I 
AVOID?” sections on pages 26 and 27 are based on the 
many years of experience of Board members and other 
BVA employees. These lists do not include every 
possible situation, but they do include the most frequent 
“do’s and don’ts” and should prove helpful as you prepare 
your case. 

What if 1 disagree with the Board’s decision? 

If you are not satisfied with the Board’s decision, you 
can appeal to the United States Court of Veterans Appeals 
(the Court). The Court is an independent court that is not 
part of the Department of Veterans Affairs. 

Normally, to appeal a BVA decision, you must file the 
Notice of Appeal with the Court within 120 days from the 
date when the Board’s decision is mailed. 

To appeal a Board decision to the Court, you must file 
an original Notice of Appeal directly with the Court at; 


United States Court of Veterans Appeals 
625 Indiana Avenue, NW, Suite 900 
Washington, DC 20004 
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If you filed a motion to reconsider with the Board 
within the 120 day time frame and that motion was 
denied, you have an additional 120 days to file the Notice 
of Appeal with the Court. This 120 day period begins on 
the date the Board mails you a letter notifying you that it 
has denied your motion to reconsider. A “Notice of 
Appellate Rights” will be mailed to you if the Board 
denies your motion to reconsider your appeal. (Motions 
to reconsider are also discussed in “What else can I do if 
I disagree with the Board’s decision?” on the next page.) 

If you appeal to the Court, you should also file a copy 
of the Notice of Appeal with the VA General Counsel at 
the following address; 

Office of the General Counsel (027) 

Department of Veterans Affairs 
810 Vermont Avenue, NW 
Washington, DC 20420 

The original Notice of Appeal you file with the 
Court is the only document that protects your right to 
appeal a BVA decision. The copy sent to VA’s General 
Counsel does not protect that right or serve as your 
official filing. 

To obtain more specific information about the Notice 
of Appeal, the methods for filing with the Court, Court 


Tlie first day of the 120-days'you have to file an appeal 
to the Court of Veterans Appeals is the day the Board’s 
decision is postmarked, nof3the day the decision is 
signed. This is different thin the -“90-Day Rule” for 
submitting new evidence discussed on page 17. , 
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filing fees, and other matters covered by the Court’s rules, 
you should contact the Court directly at the Indiana 
Avenue address given on page 21. You may also contact 
the Court by telephone at 1-800-869-8654. 

What else can I do if I disagree with a Board 
decision? 

If you can demonstrate that the Board made an 
obvious error of fact or law in its decision, you can file a 
written "motion to reconsider" your appeal. If you were 
represented at the time of the decision, you may wish to 
consult with your representative for advice about whether 
you should file a motion (and for assistance in preparing 
one). If you do file a motion to reconsider, it should be 
sent directly to the Board, not to your local VA office. A 
motion to reconsider should not be submitted simply 
because you disagree with BVA’s decision — you need to 
show that the Board made a 
mistake and that the Board’s 
decision would have been different 
if the mistake had not been made. 


If you have “new and material 
evidence,” you can request that 
your case be re-opened. To be 
considered “new and material,” 
the evidence you submit must be 
information related to your case that was not included in 
the claims folder when your case was decided. 

To re-open an appeal, you need to submit your new 
evidence directly to the local VA office that handled your 
claim. 


38 U.S.C. § 7103 . 

38 C.F.R. § 20.1066 
38 C.F.R. § 20.1001 


38 U.S.C. §5108' 
38 U.S.C. § 7104(b) 
38 C.F.R. §20.1105 
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What happens to an appeal if the appellant 
dies before a decision is issued? 

According to the law, the death of an appellant 
generally ends the appellant’s appeal. So, if an appellant 
dies, the Board normally dismisses the appeal without 
issuing a decision. The rights of a deceased appellant’s 
survivors are not affected by this action. Survivors may 
still file a claim at the RO for any benefits to which they 
may be entitled. 


38 U.S.C. § 7104(a) 
38 C.F.R. § 20.1302 
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The Appeal Process 



Notice of Disagreement 

RO/Medical Center grants or denies benefits claim 

Statement of the Case 

Appellant receives summary of evidence and reasons for 
VA’s denial of benefits 

(A "Supplemental Statement of the Case" (SSOC) will be 
provided by the RO if an appellant submits new 
information or evidence with the VA Form 9, below.) 


Substantive Appeal 

Appellant files VA Form 9 within 60 days of SOC or 
within 1 year from date of local VA office decision 


RO: 

- adds appeal to BVA’s docket 

- holds claims folder RO until called for by BVA 

- notifies appellant when 90 days remain for submitting 
additional evidence 

- sends claims folder to BVA 
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What SHOULD 1 do? 

If you intend to appeal: 

-Do consider having an appeal representative assist you. 

- Do file your NOD and VA Form 9 as soon as possible. 
(Because so many appeals are filed, delaying could add 
months to your wait for the Board’s decision.) 

- Do be as specific as possible when identifying the issue 
or issues you want the Board to consider. 

- Do be specific when identifying sources of evidence 
you want VA to obtain. For example, provide the full 
names and addresses of physicians who treated you, 
when they treated you, and for what they treated you. 

- Do keep VA informed of your current address, phone 
number, and number of dependents. 

- Do be aware that clinical treatment records are generally 
more helpful than just a statement from a physician. 

- Do be clear (on your VA Form 9) about whether or not 
you want a BVA hearing and where you want it held. 

(See pages 15 through 17.) 

- Do provide all the evidence you can that supports your 
claim, including additional evidence or information 
requested by VA. 

- Do include your claim number on any correspondence 
you send to VA and have it ready if you call. 
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What should I AVOID? 

- Don’t try to "go it alone.” Consider getting a 
representative to assist you. 

- Don’t submit material if it doesn't have anything to do 
with your claim. This will only slow down the process. 

- Don’t use the VA Form 9 to raise issues (new claims) 
for the first time. The VA Form 9 is only used to appeal 
decisions on previously submitted claims. 

I 

- Don’t use the VA Form 9 to request a local office 
hearing. 

- Don’t raise additional issues for the Board to consider 
late in the appeal process, especially after your claims 
folder has been sent to the Board in Washington, D.C. 
This may cause your case to be sent back to the RO for 
additional work there and could result in a longer wait for 
a BVA decision. 

- Don ’t submit evidence directly to the Board unless you 
include a written or typed statement saying that you waive 
consideration by the RO and clearly indicating that you 
want the Board to review the evidence even though the 
RO has not seen it. If you submit evidence directly to the 
Board without such a waiver, the case may be remanded 
to the RO for review and could result in still more delays. 

- Don’t submit a last minute request for a hearing or a last 
minute change to the type or location of a hearing unless 
it is unavoidable. This almost always results in a delay in 
getting a final decision. 

- Don’t miss a scheduled VA examination or hearing. 
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Abbreviations 

The following abbreviations are used in this brochure. 
Complete definitions of the terms are given in the 
Glossary. 

AOJ Agency of Original Jurisdiction 

BVA Board of Veterans’ Appeals 

RO Regional Office 

NOD Notice of Disagreement 
SOC Statement of the Case 
SSOC Supplemental Statement of the Case 
VA The Department of Veterans Affairs 

VSO Veterans’ Service Organization 

Glossary 

This glossary contains tminy of the terms commonly used 
in tUe appeal process. 38:U.S.C: § 101 also definesmany 
claim and appemferms. C 

Advance on the Docket — A change in the order in which 
an appeal is reviewed and decided — from the date when 
it would normally occur to an earlier date. 

Appeal — A request for a review of an AOJ determination 
on a claim. 

Appellant — An individual who has appealed an AOJ 
claim determination. 

Agency of Original Jurisdiction — The office where a 
claim originates. 
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Glossary 

Board — The Board of Veterans’ Appeals. 

Board of Veterans’ Appeals — The part of VA that 
reviews benefit claims appeals and that issues decisions 
on those appeals. 

Board Member — See Member of the Board. 

BVA Hearing - A personal hearing, held at the BVA 
office in Washington, D.C., or at a regional office, that is 
conducted by a member of the Board. These hearings can 
be held by videoconference from some regional offices. 
Also see Travel Board Hearing. 

Claim — A request for veterans’ benefits. 

Claim Number •• A number assigned by VA that 
identifies a person who has filed a claim; often called a 
“C-number.” 

Claims File - Same as claims folder. 

Claims Folder - The file containing all documents 
concerning a veteran’s claim or appeal. 

Court of Veterans Appeals -- See United States Court of 
Veterans Appeals. 

Decision - The final product of BVA’s review of an 
appeal. Possible decisions are to grant or deny the benefit 
or benefits claimed, or to remand the case back to the AOJ 
for additional action. 
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Glossary 

Determination — A decision on a claim made at the AOJ. 

Docket - A listing of appeals that have been filed with 
BVA. Appeals are listed in numerical order, called 
docket number order, based on when a VA Form 9 is 
received by VA. 

Docket Number — The number assigned to an appeal 
when a VA Form 9 is received by VA. By law, cases are 
reviewed by the Board in docket number order. 

File ~ To submit written material. 

Hearing — A meeting, similar to an interview, between an 
appellant and an official from VA who will decide an 
appellant’s case, during which testimony and other 
evidence supporting the case is presented. There are two 
types of personal hearings: Regional office hearings (also 
called local office hearings) and BVA hearings. 

Issue “ A benefit sought on a claim or an appeal. For 
example, if an appeal seeks a decision on three different 
matters, the appeal is said to contain three issues. 

Local Office Hearing — See Regional Office Hearing. 

Member of the Board - An attorney, appointed by the 
Secretary of Veterans Affairs and approved by the 
President, who decides veterans’ benefit appeals. 

Motion - A legal term used to describe a request that 
some specific action be taken. 
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Glossary 

Motion to Advance on the Docket — A request that BVA 
review and decide an appeal sooner than when it normally 
would based on the appeal’s docket number order. 

Motion to Reconsider — A request for BVA to review its 
decision on an appeal. 

Notice of Disagreement — A written statement expressing 
dissatisfaction or disagreement with a local VA office’s 
determination on a benefit claim that must be filed within 
one year of the date of the regional office’s decision. 

Regional Office — A local VA office; there are 58 VA 
regional offices throughout the U.S. and its territories. 

Regional Office Hearing — A personal hearing 
conducted by an RO officer. A regional office hearing 
may be conducted in addition to a BVA hearing. 

Remand — An appeal returned to the regional office or 
medical facility where the claim originated. 

Representative — Someone familiar with the benefit 
claim process who assists claimants in the preparation and 
presentation of an appeal. Most representatives are 
Veterans’ Service Organization employees who specialize 
in veterans’ benefit claims. Most states, commonwealths, 
and territories also have experienced representatives to 
assist veterans. Other individuals, such as lawyers, may 
also serve as appeal representatives. 

RO Hearing — See Regional Office Hearing. 
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Glossary 

Statement of the Case — Prepared by the AOJ, this is a 
summary of the evidence considered, as well as a listing 
of the laws and regulations used in deciding a benefit 
claim. It also provides information on the right to appeal 
an RO’s decision to BVA. 

Substantive Appeal — A completed VA Form 9. 

Supplemental Statement of the Case -- A summary, 
similar to an SOC, that VA prepares if a VA Form 9 
contains a new issue or presents new evidence and the 
benefit is still denied. A Supplemental Statement of the 
Case will also be provided after an appeal is returned 
(remanded) to the RO by the Board for new or additional 
action. 

Travel Board Hearing — A personal hearing conducted at 
a VA regional office by a member of the Board. 

United States Court of Veterans Appeals — An 
independent court that reviews appeals of BVA decisions. 

VA Form 9 - This form, which accompanies the SOC, 
formally initiates the appeal process. The "Form 9" must 
be completed and turned in to the RO within 60 days from 
the time period shown on page 10. 

Veterans’ Service Organization - An organization that 
represents the interests of veterans. Most Veterans’ 
Service Organizations have specific membership criteria, 
although membership is not usually required to obtain 
assistance with benefit claims or appeals. 


32 



191 


Index 


Words such as “appeal” that appear on the majority of 
the pages of this pamphlet are not listed in this index. 
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NOTICE OF PROCEDURAL AND APPELLATE RIGHTS 


IF YOU DO NOT AGREE WITH THIS ACTION 

We have based oiu determinatioQ on the evidence of record and the applicable law. If you do not agree with the action we have taken, 
you have two choices. (I) You may reopen your claim by sending VA new and material evidence which we have not considered. (2) 
You may ^peal to the Board of Veterans’ Appeals (BVA). 

REOPENING YOUR CLAIM 

NEW EVIDENCE. You may give us evidence we do not have to strengthen your claim. Testimony may be that kind of evidence. To 
have a hearing before regional office personnel, see the instnicdons below. It is in your interest to send us any new evidence as soon 
as possible. We will consider it and let you know whether it changes our determination. You may also submit additional evidence, 
wth soine time limitations, if you appeal to the BVA. 

HEARINGS BEFORE REGIONAL OFFICE PERSONNEL. We do not require you to have a hearing. You may testify in your 
own behalf before regional office persoonel. You may also bring witnesses. To request a hearing before regional office personnel, 
send a letter to this office. We will arrange a time and place for the hearing. You can request a hearing before regional office personnel 
at any time. VA will furnish the hearing room, provide hearing officials and make a transcript of the hearing. The transcript will be 
placed in your claims folder. Regional office personnel will decide, based on the testimony and other evidence, whether your claim is 
successfully reopened and whether it can be granted. If your claim remains denied, you may appeal to the BVA. The record sent to the 
BVA will include the transcript of the hearing. If you appeal our decision, you may also request a bearing before the BVA. See Your 
Appellate Rights below. You may have a hearing before both re^onal office personnel and the BVA. 

YOUR APPELLATE RIGHTS 

This notice summarizes your procedural and appellate rights. For complete information, refer to the Rules of Practice of the Board of 
Veterans’ Appeals (38 CFR Part 20). 

APPEAL OF THIS DETERMINATTON. You may appeal our determination to the BVA. To appeal, send this office a Notice of 
Disagreement within 1 year from the date of the letter which accompanies this form. A Notice of Disagreement is a letter telling this 
office that you wish to appeal. If more than one benefit it involv^. you should identify the benefit or benefits for which you are 
appealing. After you have filed a Notice of Disagreement, we will send you a Statement of the Case containing the facts, the 
applicable laws and regulations, and the reasons for our determination. 

HEARINGS. You may still have a hearing before regional office personnel even after you file a Notice of Disagreement. If you want 
a hearing before regional office personnel, see the instructions above. In addition, you may have a hearing before the BVA after you 
appeal the determiaation contained in the letter which accompaiues this form. The BVA does not require a hearing. You may present 
evidence and argument, and bring witnesses. The testimony will be a part of the record. VA will set the lime and date of the hearing, 
provide the hearing room and hearing officials, and record the hearing. VA cannot pay any other expenses of a hearing. The BVA 
holds hearings in Washington. D.C., or at a VA regional office. If you request a hearing before the BVA in Washington. D.C., the 
BVA will tell you the time and date of the bearing. To request a bearing before the BVA at a regional office, write to this office. We 
fill these requests in the order of receipt. This office can tell you the expected waiting period for a BVA hearing at this office. 

REPRESENTATION. An accredited representative of a recognized service organization may represent you without chsfge. An 
agent or attorney, such as a legal aid attorney or one in private practice, may also represent you. VA cannot pay fees of agents or 
attorneys. 

ATTORNEY OR AGENT FEE LIMITATION. Except in loan cases, no fee may be charged, allowed, or paid for services 
provided by agents or attorneys before the BVA first makes a final decision in your claim. After the first final BVA decision in your 
claim, an attorney or accredited agent may charge you a fee under certain circumstances for representing you before VA. including the 
BVA, or the United States Court of Veterans Appeals. An attorney or agent may charge you a reasonable fee in writing in connection 
with any proceeding in a case arising out of a loan made, guaranteed, or insured under chapter 37 of title 38, United States Code for 
services provided after October 9. 1992. For more information, refer to Section 5904, Title 38. United States Code. If an attorney or 
accredited agent represents you before VA. a copy of any agreement between you and the attorney or accredited agent about the 
payment of the attorney's or agent's fees must be filed at the following address: Counsel to the Chairman (01C3), Board of Veterans' 
Appeals, 810 Vermont Avenue, N.W., Washington, D.C. 20420. 

APPEAL OF BVA DECISION. You may appeal a final BVA decision to the United Slates Court of Veterans Appeals (the Court). 
You must file a Notice of Appeal with the Clerk of the Court within 120 days from the date on which the BVA mailed the notice of 
the BVA decision. 
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Congressman Evans to Paralyzed Veterems of America 


House Committee on Veterans’ Affairs Subcommittee on Benefits 

Hearing 

June 10, 1998 

Follow-Up Questions for VSOs 


Question 


I) In Cohen v. Brown . lOVet App. 128, 139 (1007), the Court of Veterans' Appeals 
held that VA manual provisions are the equivalent of VA regulations and that "the 
veteran is entitled to have his case adjudicated under whichever regulatory or 
[mjannual . . provision would be more favorable to him in light of regulatory change 
. . while his case was on appeal to the BVA.” In your experience, how has the 
Board of Veterans’ Appeals complied with this holding in its decisions? 


Answer - Paralyzed Veterans of America (PVA) 

I ) It is our experience that there has been an appropriate level of compliance with the 
holding of the Court of Veterans' Appeals in Cohen on both increased evaluation and 
service-connection issues. The vast majority of PVA cases being wjnsidered in light of 
the Cohen decision relate to Post-Traumatic-Stress-Disorder (PTSD). The Board, in 
general, is remanding cases which were adjudicated only under the old psychiatric rating 
criteria when the question is one of increased evaluation. In cases where PTSD is being 
alleged as service-connected, the Board, in most instances, has also remanded where 
there is a hona fiJe diagnosis of PTSD of record and there is a question as to the 
adequacy of a stressor. This is especially true of those cases at the local VA level that 
have not been tlilly developed or when the alleged stressor was held by a rating personnel 
not to be of such severity as to present evidence of a valid stressor The rating criteria 
amendments, which went into effect in November, 1006, liberalized the criteria for 
determining the adequacy of a stressor. When there is a diagnosis of PTSD of record, 
and the local VA office has denied the adequacy of a stressor, the Board has remanded 
for adequate reasons and bases since the question as to adequacy is a medical 
determination outside the realm of a rating specialist’s expertise. 
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UfiBJ 


DISABLED AMERICAN VETERANS 

lU'llor tJivx for . liiirnrtt x Dixahlt-il I vlcitiiix 


July 10, 1998 


The H(MKM^le Lane Evans 
United States House of Representatives 
2335 Rayburn l^Mise Office Building 
Washington. DC 20515-1317 

Dear Representative Evans: 

Bdow, I have provided DAV’s answer to your foUow-up question fixim the June 10. 
1998, oversight bearing cm the operations of the Board of Veterans' i^peals and the Court of 
Veterans Appeals. 

QiustioMi In Cohen v. Br<nm, 10 Vet.App. 128, 139 (1997), the Court of 
Veterans Appeals bdd that VA manual provisions are the equivalon of VA 
regulations and that *the veteran is entitled to have his case adjudicated under 
v^chever regulatory or [m]anuai . . . provision would be more firvorable to him in 
of r^latory c^ge . . . while lus case was on appeal to the BVA" In your 
e9q>erience, how has the Board of Veterans' Appeals complied with this holding in 
its decisons? 

Answer. No BVA cases have come to our attention which involve this precise 
^plication of the M21-1 since the Court's holding in Cohen. However, we do 
loiow that the Board fisils to follow h^l-1 provisions, as evidenced by decisions of 
the Court enforcing manual provisions in cases where they were not followed by 
BVA 

Thank you for your interest in this issue. Please let us know if we can provide any 
additional information. 


Sincerely. 



RICK SURRATT 

Assistant National Legislative Director 
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Congressman Evans to Veterans of Foreign Wars 


In Cohen v. Brown, 10 Vet.App. 128, 139 (1997), the Court of Veterans 
Appeals held that VA manual provisions are the equivalent of VA regulations 
and that “the veteran is entitled to have his case adjudicated under whichever 
regulatory or (mjanual ... provision would be more favorable to him in light 
of regulatory change ... while his case was on appeal to the BVA.” In your 
experience, how has the Board of Veterans’ Appeals complied with this 
holding in its decisions? 


We have noticed very minimal cases at the Board of Veterans’ Appeals addressing 
or citing the Cohen v. Brown (1997) holding regarding “instructions” to apply a 
more beneficial manual or regulatory provision in a case. In fact, very little 
reference to the Manual M21-1 is shown in BVA decisions, with the exception of 
some Post-traumatic Stress Disorder and Individual Unemployability claims 
(M21-1, Part VI, paragraphs 7.46 and 7.53), most notably when a remand is 
directed for additional development. 

But, more importantly, the question is misleading in the selective citation to Cohen 
V. Brown where one can read as implying equivalency of VA “regulations” (in this 
case, M21-1 with Title 38 Code of Federal Regulations). The court actually stated 
that only in reference to a specific section (paragraph 7.46, as pertaining to a 
specific claim for Post-traumatic Stress Disorder) of the M2 1-1 and not the entire 
manual. A continued reading of the court’s analysis in that section of the Cohen 
decision certainly reinforces previous court findings of an inequity between the 
two documents (as it should be): “Where the Manual M21-1 imposes requirements 
not in the regulation that are unfavorable to a claimant, those additional 
requirements may not be applied against the claimant . . . [t]hey are not for further 
consideration and should not be used ... [wjhere the Manual 21-1 and the 
regulation [38 C.F.R.] overlap, the Manual 21-1 is irrelevant ... [i]n view of these 
principles, the Court generally will discuss the Manual M21-1 ... only where it 
might be read as more favorable to the veteran.” (Emphasis added.) Cohen v. 
Brown, 10 Vet.App. 139 (1997). (A precedent analogy is in Hayes v. Brown, 5 
Vet.App. 67 (1993).) 

We view the M2 1-1 as an “administrative supplemenf’ to the Title 38 Code of 
Federal Regulations. The former does not carry “force of law” as the latter. Nor, 
should it. Redefining ail the administrative instructions contained in M2 1-1 into 
regulations will make too cumbersome and unwieldy the C.F.R. 

The description of M2 1-1 by the court in Cohen is fully appropriate. We are fiilly 
satisfied with the current inferior status of M21-1 to the C.F.Rr 
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